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Direct Nomination of Judges. 


The question whether or not direct 
nomination is the best method for se- 
lecting candidates for judgeships is de- 
veloping a wide divergence of opinion. 
\ contribution to the August number 
of Case and Comment indicates that, 
in the opinion of the writer, it is not 
the best method of securing nominees 
for such office. The state of Washing- 
ton included such offices in its direct 
primary law, but soon withdrew them 
therefrom, and a_ bitter attack was 
made on the statute which effected that 
result, so that, on August 19, last, the 
house voted to restore the provision. 
The convention method of nomination 
may not be the best system that can 
be devised, but the judicial office will 
test the adequacy of direct primaries 
to meet the public needs perhaps more 
than any other. While it is true, as 
suggested by one writer, that the peo- 
ple have a right to select for themselves 
the men who shall represent them in 
the capacity of judges, yet, they should 
not be so blinded by the existence of 
such right and their eagerness to exer- 
cise it, that they cannot see that their 
interests are best served by the selection 
of the best judges, and that, if the best 
men cannot be secured by direct nom- 
ination, it is their duty as citizens to 


Special 


Probably the local practice in most 
states permits the return of special ver- 
dicts, at least, in some classes of cases. 
Apparently, however, the practice of 


forego the exercise of such right, for 
the general welfare. Direct nomina- 
tion tends to the selection of men be- 
cause of popularity rather than of fit- 
ness, and lack of fitness is more disas- 
trous in case of a judicial office than in 
that of any other. The people at large 
are not likely to have any definite 
knowledge as to the judicial qualifi- 
cations of anyone; and it is almost 
impossible for them to acquire such 
knowledge, because they have no 
standard by which to test them. The 
qualifications of a judge-are those of 
an expert, and one who has not at least 
some knowledge of the science in which 
he is an expert must depend, in form- 
ing his opinion, either upon hearsay, 
or upon the personal attractiveness and 
popularity of the man. Neither of 
these sources of information is likely 
to result in the selection of the best 
candidates. The experiment of direct 
nomination is yet in its infancy, and its 
development will be watched with 
great interest; but it may safely be 
predicted that the system of direct 
nomination of judges will not be es- 
tablished without strenuous opposition 
and many attempts to find some other 
method which has more promise of suc- 
cess. 


Verdicts. 


requiring such verdicts is not common, 
even in negligence actions. An ex- 
amination of the reports in Indiana, 
where the practice does prevail, is sug- 
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gestive of its value as a means of test- 
ing the jury's application of the law, 
as given them in the instructions of 
the court, to the ultimate facts as found 
by them. It is not at all uncommon 
in that state for the appellate courts, 
especially in negligence actions, to re- 
verse a judgment based on a general 
verdict because in irreconcilable con- 
flict with the special verdict, and doubt- 
less it is of common occurrence for the 
trial courts, for this reason, to grant 
a new trial or enter judgment for one 
of the parties upon the special verdict, 
notwithstanding the general verdict in 
favor of the adverse party. <A case 
reported in volume 162 of the Indiana 
Supreme Court Reports, page 374, fur- 
nishes a convenient illustration. In 
that case the jury returned a general 
verdict for the plaintiff in a negligence 
action, and, at the same time, returned 
a special verdict finding specific facts 
which established contributory negli- 
gence as a matter of law; and the su- 
preme court consequently reversed the 
judgment entered on the general ver- 
dict, with directions to the trial court 
to sustain the defendant’s motion for 
a judgment on the special verdict not- 
withstanding the general verdict. As 
there was, apparently, a conflict of evi- 
dence on the points covered by the 
special findings of the jury, it is ap- 
parent that, in the absence of a special 
verdict, there would have been no way 
of detecting the error of the jury in 
applying the law to the facts of the 
case as found by them. The report of 
the case does not show whether the 
trial court instructed the jury hypo- 
thetically that the state of facts which 
they subsequently found would consti- 
tute contributory negligence as a mat- 
ter of law, and require a verdict for 
defendant, but it is obvious that, even 
if the jury had been so instructed, there 
would, but for the special verdict, have 
been no means of determining whether 
or not they followed those instructions. 
Doubtless, in the absence of a special 
verdict, the presumption would have 
been indulged, in support of the gen- 
eral verdict, that the findings of facts 
by the jury were consistent therewith, 
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—a presumption which, as demonstra- 
ted by the special findings they did re- 
turn, would have been contrary to the 
fact. There is a touch of absurdity in 
the not infrequent spectacle of an ap- 
pellate court considering the instruc- 
tions of the trial court with microscopic 
astuteness to discover possible errors 
or ambiguities which may have misled 
the jury, and, at the same time, pro- 
ceeding upon the assumption that, if 
the instructions were technically cor- 
rect, however complicated and abstruse 
they may have been, they were correct- 
ly understood and applied by the jury 
to the facts found by them. So long 
as juries are permitted to return gen- 
eral verdicts without disclosing their 
findings as to the ultimate facts from 
which they are supposed to deduce 
their general verdicts, the separation 
of the functions of court and jury is 
largely theoretical, and practically it 
is impossible to determine whether the 
jury applied a correct or incorrect ver- 
sion of the court’s charge to the facts 
as found by them, or even whether they 
made any attempt to follow the charge 
of the court. 

The practice of requiring special ver- 
dicts seems to have fallen into disre- 
pute in some states, mainly because of 
the multiplication by the attorneys in 
the case of the special interrogatories 
to be submitted to the jury; and, in 
some instances, an attempt has been 
made to remedy the difficulty by the 
adoption of a general rule arbitrarily 
limiting the number of special ques- 
tions to be submitted. Such a rule, 
however, seems to be inconsistent with 
the real purpose and function of a spe- 
cial verdict. The special interrogato- 
ries to be submitted to the jury should 
cover simply the ultimate questions of 
fact, which, if answered by the jury 
in a certain way, will, under the hypo- 
thetical instructions of the court, re- 
quire a verdict at their hands for the 
party indicated in such instructions. 
Mere evidentiary questions have no 
place in special interrogatories; and, 
in most cases, such interrogatories, 
when confined to the ultimate facts, 
will not be found burdensome by rea- 
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son of their number. Indeed, in many 
negligence cases the questions as to 
negligence and contributory negligence 
are themselves the ultimate questions 
of fact, or, as they are sometimes 
termed, mixed questions of law and 
fact, to be determined by the jury; and, 
in such cases, a special verdict is prob- 
ably of little service, and when it is 
required should cover simply the ulti- 
mate question whether or not the de- 
fendant was negligent, and whether or 
not the plaintiff was guilty of contribu- 
torv negligence. When, however, as 
is not infrequently the case in negli- 
gence actions, the evidence, though 
conflicting, tends to establish a state 
of facts which would, as a matter of 
law, acquit the defendant of negligence, 
or convict the plaintiff of contributory 
negligence, or bring the plaintiff with- 
in the rule as to assumption of risk, a 
special verdict disclosing the findings 
of the jury on that question of fact 
would show whether or not the jury 
had correctly apprehended and_ prop- 
erly applied the instruction on that 
point to the facts as found. Experi- 
ence has shown that it is not uncom- 
mon for juries to return special ver- 
dicts finding a state of facts which, un- 
der the clear and explicit but neces- 
sarily hypothetical instructions of the 
trial court, establishes contributory 
negligence on the part of the plaintiff 
as a matter of law, and yet return a 
general verdict in the plaintiff's favor. 
In such a case, the special verdict, and 
the special verdict alone, has prevented 
an absolute miscarriage of justice. It 
may be that the practice of requiring 


‘special verdicts will have a tendency 


to increase the number of new trials, 
and so add to the law’s delay, though, 
as shown in the case referred to, the 
special verdict, even when opposed to 
the general verdict, will not necessarily 
have that effect, since it may show that 
the party against whom the general 
verdict was returned was entitled to 
judgment. In any event, the very laud- 
able desire to promote speedy justice 
and put an end to litigation cannot 
properly be gratified at the expense of 


a misapplication of the law to the facts 
of a case. 

In this connection it may be observed 
that a special verdict which is consist- 
ent with the general verdict when test- 
ed by the true rule of law applicable 
to the case may, under some circum- 
stances, negative any prejudice from 
instructions which might otherwise be 
regarded as ambiguous and_ possibly 
misleading, thus preventing an unneces- 
sary reversal and new trial and so pro- 
moting rather than hindering a speedy 
termination of the litigation. 

In view of the theoretical soundness 
of the practice requiring special verdicts, 
and the practical demonstration of its 
usefulness in preventing a miscarriage 
of justice, it is somewhat surprising 
that it meets with so little favor from 
the courts. As a mere matter of tech- 
nical advantage, it would seem that spe- 
cial verdicts should appeal to attorneys 
for defendants in negligence actions, 
especially where there is evidence 
which tends to establish facts from 
which, if found by the jury. the de- 
fendant’s freedom from negligence or 
the plaintiff's guilt of contributory neg- 
ligence would follow as a matter of 
law. It is true, of course, that, if the 
jury are properly instructed, upon an 
hypothesis covering such a state of 
facts, a verdict for the plaintiff theo- 
retically imports that the facts in that 
respect were found adversely to the de- 
fendant; but, as already suggested, spe- 
cial verdicts have demonstrated that 
the actual results in the jury room not 
infrequently fail to bear out the theory. 


Woodbury v. Tampa Waterworks 
Company. 


The supreme court of Florida has re- 
cently reached the conclusion that a 
water company which has contracted 
with a municipality to furnish a sup- 
ply of water for the extinguishment of 
fires is liable to a citizen for the loss 
of his property through its neglect to 
maintain a sufficient water supply, by 
a line of reasoning that is, to some ex- 
tent, a departure from that found in 
other cases; and since the conclusion 
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reached is opposed to that approval by 
most of the other courts which have 
dealt with the question, it may be ap- 
propriate to consider the soundness of 
the reasoning. This is more especially 
true since, if the reasoning is sound, 
and the principle established shall be 
extended to other public-service corpo- 
rations, it places upon them a burden 
of responsibility, and subjects them to 
a liability, so great that prudent per- 
sons may well hesitate to assume the 
duties and responsibilities of public 
service. In the pioneer case which up- 
held the liability of the water company, 
Paducah Lumber Co. v. Paducah 
Water Supply Co. 7 L.R.A. 77, there 
was a direct contract between the per- 
sons whose property was destroyed and 
the water company for a supply of 
water for fire purposes. Upon breach 
of such contract there could, of course, 
be no doubt as to the right of the in- 
jured party to the contract to maintain 
a suit against the water company. But, 
in that case, there are some dicta as to 
the statutory right of the real party in 
interest to sue on a contract, and when 
the question again came before the 
Kentucky court, it adopted these dicta, 
and reached the conclusion that the 
water company was liable to a tax- 
payer, whether he was a party to the 
contract or not. The same conclusion 
was reached by the North Carolina 
court, on the theory that the municipal- 
ity, in making the contract, was merely 
an agent of the taxpayer, who, as prin- 
cipal, could maintain the action. Gor- 
rell v. Greensboro Water Supply Co. 
46 L.R.A. 513. This latter position has 
been repudiated by other courts (An- 
crum v. Camden Water, Light, & Ice 
Co. 21 L.R.A.(N.S.) 1029), and does 
not obtain outside of North Carolina. 
In the Florida case the action was both 
ex contractu and ex delicto; and, in order 
to establish a right to maintain an ac- 
tion on the contract, the court relies 
on the statutory provision that a civil 
action at law may be maintained in 
the name of the real party in interest. 
The court states that the purpose of 
this statute is a relaxation of the strict 
rules of the common law, so as to en- 
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able those directly interested in, but 
not parties to, a contract, to maintain 
an action for its breach; and that, if 
a direct and substantial benefit accrues 
to persons severally, and they are the 
real parties in interest, they may main- 
tain an action severally. By this state- 
ment the court seems to confuse two 
principles, and mislead itself toa wrong 
conclusion. The taxpayer is not the 
real party in interest to the contract, 
because he is not a party at all, in any 
sense of the term. The primary pur- 
pose of the statute in question was to 
avoid the cumbersome method of suing 
through trustees and other representa- 
tives, and permitting the suit to be 
brought directly by the one who had 
the right to enforce the contract to 
which he was a party through his repre- 
sentative. That the taxpayer is not 
a party in such sense is apparent from 
the fact that, if the water company 
should entirely repudiate its contract, 
and refuse to lay mains, the taxpayer 
would have no standing in any form of 
action to compel it to comply with its 
agreement. It is not until the contract 
with the city has been practically per- 
formed, and there is neglect to perform 
some of its details, to the injury of the 
taxpayer, that the claim is made that 
the taxpayer is a party in such sense 
that he can maintain the action; but, 
if he could not enforce performance 
of the principal undertaking, he certain- 
ly has no better right to enforce the 
mere incidents of it. The statute has 
been said to extend far enough to cover 
cases in which a contract is made for 
the benefit of a third person, so as to 
give the latter a right to sue for its 
enforcement. This doctrine had a very 
definite limitation in the law before 
the statute was passed, and, if the stat- 
ute is regarded as applying to such 
cases, it certainly cannot be considered 
as extending the rule indefinitely be- 
yond the well-recognized limits. The 
almost universal opinion of the courts 
is that the taxpayer does not come 
within the operation of this rule. Note 
to Hone v. Presque Isle Water Co. 21 
L.R.A.(N.S.) 1021. The limits of the 
rule, as applied to a situation such as 
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this, have been stated to be that the 
action can be maintained by the stran- 
ger only when it is expressly made for 
his benefit, when the promisee owed 
a duty to the stranger which the prom- 
isor undertook to perform, or when a 
fund was placed in the hands of a prom- 
isor, to be delivered to the stranger. 
The two latter elements are certainly 
not present in case of the water com- 
pany’s contract, and the extension of 
the first element so as to include any 
member of the general, unorganized 
public, when the contract does not even 
mention such public, but which can be 
brought within the terms of the con- 
tract only by implication, is an exten- 
sion of the doctrine beyond what the 
courts generally have been willing to 
sanction. 

The Florida court seems to be satis- 
fied with its conclusion so far as the 
right to sue ex contractu is concerned, 
but it is not sure enough of its ground 
to make the contract relation a suf- 
ficient basis upon which to rest the 
right to maintain the action ex delirto. 
It says a-duty, and liability for neglect 
of omission or commission in perform- 
ing that duty, may be found in the law 
where a public service is undertaken, 
whether a contract exists as to the serv- 
ice or not. If a legal duty is imposed 
independently of or concurrently with 
the contract, a breach of the legal duty 
may be a tort. Further, “where a pub- 
lic service is undertaken by a corpora- 
tion exercising public franchises, and 
duties to individuals are imposed upon 
the corporation by law, such individ- 
uals may maintain actions for special 
injuries to them, resulting proximately 
from the negligence of the corporation 
in failing to perform the duties, where, 
under the circumstances of the negli- 
gence, the injury should reasonably 
have been contemplated, and the plain- 
tiffs are not in fault.” The court fur- 
ther states that the duties need not be 
expressed in the charter or statutes, 
but may arise by implication of law 
from the relation voluntarily assumed 
by the corporation towards the mem- 
bers of the public in using the fran- 
chises, and in undertaking to render 


131 


public service. “The corporation is lia- 
ble in damages to individuals for spe- 
cial injuries to them, proximately 
caused by the negligent failure of the 
corporation to perform duties implied 
by law as due to such individuals, when 
no other remedy is provided. ; 
The legal duty of the defendant was 
to furnish water as required by law, be- 
cause of the public service undertaken. 
The absence of a contractual 
relation between a person injured and 
the person whose negligence caused 
the injury is not material in any case 
where the negligent person owed to 
the person injured a duty of using due 
care to prevent the injury. . . 
When a_ public-service corporation, 
chartered for the purpose, exercises 
franchises, and actually undertakes, for 
a compensation paid from a special tax 
levy, to render the public service of 
supplying to a city and its inhabitants 
water adequate for all purposes, in- 


‘cluding fire protection to the property 


of the city and its inhabitants, a rela- 
tion between the corporation and the 
individual property holder is thereby 
established, which, by implication of 
law, imposes reciprocal duties and ob- 
ligations upon the parties. . . . If 
the company is liable for wrongs com- 
mitted as to express legal duties, there 
seems to be no valid reason why lia- 
bility does not exist for a negligent 
omission, or for an omission without 
valid excuse, to perform a duty implied 
by law from the relation voluntarily 
assumed by the corporation towards 
the individual property holders of the 
city, who are affected by the public 
service engaged in by the corporation. 

By using the public franchises 
and engaging in rendering the public 
service of furnishing water for fire pro- 
tection, the waterworks company as- 
sumed the duty imposed by implication 
of law to furnish for the inhabitants of 
the city, individually and collectively, 
a supply of water in established hy- 
drants reasonably adequate to meet the 
just and lawful requirements of the 
public service undertaken. Any indi- 
vidual may recover damages from the 
company for its negligence in perform- 
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ing the public service engaged in, when 
such negligence is a proximate cause 
of a special injury to such individual, 
that should have been contemplated as 
a natural, ordinary, and probable re- 
sult of the negligence.” The court, hav- 
ing thus established to its satisfaction 
the existence of the duty by implica- 
tion of law, cites authorities to the 
effect that an action lies for breach of 
the duty. If the duty exists, there is 
no doubt of the right to sue in tort for 
its breach. But has the existence of 
the duty been established? The court 
says: “By implication of law, the duty 
is imposed ge those using public 
franchises and engaged in a_ public 
service to render the service undertaken 
so as to comply with the requirements 
of law, and so as not to injure others. 
This necessarily includes the duty to 
properly and adequately sefve the in- 
dividual members of the public in the 
manner and to the extent lawfully re- 
quired, because of the public service 
engaged in.” It is thus seen that the 
duty of the water company to the in- 
dividual is planted squarely upon, and 
measured entirely by, “im- 
plication of law.” Such a rule is about 
as definite as the old chancery rule 
which measured the relief to be granted 
by the length of the chancellor's foot. 
Stripped of its verbiage. the kernel of 
the decision is that a public-service cor- 
poration is liable to any individual 
proximately injured by its negligent 
failure to perform its public duties. 
This doctrine is so radical as to be 
startling. The rule running uniformly 
through the cases dealing with the lia- 
bility of public-service corporations is 
that the public alone can enforce the 
liability for breach of the public duties, 
and that the individual can maintain a 
suit only for breach of duties which it 
owes him as an individual, as contra- 
distinguished from the general public. 
When it is established that the tax- 
payer is not a party to the contract, 
and the consideration, such as the pay- 
ment of the rental and grant of the 
franchises. proceeds from the munici- 
pality, and not from him, the relation 
of the water company to the taxpayer 


its scope 
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is that of a mere fag tases? and there 
is no principle of law which implies 
a duty of pe usanines on the part of a 
volunteer, a breach of which gives one 
who might have received a_ benefit 
therefrom a right of action. The tax- 
payer is in the same position in case 
of nonperformance that he would have 
been in had the enterprise not been un- 
dertaken by the water company; and 
has the same means of securing him- 
against after as before the 
water company entered the field. He 
has the benefit of the voluntary per- 
formance, if it occurs, and, if it is omit- 
ted, all that can be said is that he might 
have been benefited had there been per- 
formance. Failure to receive such ben- 
efit gives no right of action in tort. 
The rights and duties of everyone, 
whether individual or public-service 
corporation, should be definitely pre- 
scribed, and not left to mere implica- 
tion, which is as variable as the indi- 
vidual whims of the judges who are to 
decide the cases. As shown in the note 
to Mugge v. Tampa Waterworks Co. 

L.R.A.(N.S.) 1171, and as assumed 
in Woodbury v. Tampa Waterworks 
Co. liability in tort is always based on 
breach of duty. And, in non- 
performance of a public-service obliga- 
tion, the liability is to the one to whom 
the obligation is due. If to the munici- 
pality, the municipality alone can sue ; 
if to the unorganized public, then the 
only remedy is through its representa- 
tives; and it has: never been regarded 
that the law will imply a duty on the 
part of a public-service corporation to 
individual members of the public, the 
nonperformance of which will give 
them a right of action, unless they 
bring themselves within some relation 
to the corporation, by which it owes 
a duty to them individually. The leg- 
islature, and not the court, makes the 
law, and yet, when the court says that 
an offer by a corporation, in considera- 
tion of securing public franchises, to 
furnish water to extinguish fires, places 
it under obligation to the members of 
the public individually, to reimburse 
them for loss due to its failure to com- 
ply with its offer, the court is enacting 


self loss 


case of 
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a law which is entirely beyond its pow- 
er to enact. It is creating an obliga- 
tion where none existed before, and 
which the legislature could not itself 
create with respect to franchises al- 
ready in existence. The court states 
that it is merely applying old principles 
to a new situation; but it would seem 
that it is rather enacting a law which 
has never been applied in analogous 
cases of other corporations to similar 
situations. A mere individual who suf- 
fers loss by neglect of a railroad com- 
pany to run a train, or negligence in 
running it, has no right of action un- 
less he has established the relation of 
passenger or shipper to the company. 
A mere citizen has no right of action 
for injury caused by failure of a street 
lighting company to keep its lamps 
burning. If the doctrine announced by 
the Florida court were applied to all 
public-service corporations, it is be- 
lieved that it would result in an 
amount of disaster and litigation which 
would be overwhelming. The only 
condition on which a corporation can 
undertake a public service is with 
knowledge of the obligations which it 
undertakes; and, if its liabilities are 
subject to indefinite expansion at the 
whim of the courts, as cases come be- 
fore them, no public service can be 
rendered. The court is not, in this 
case, applying old principles to a new 
situation, but establishing a new prin- 
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ciple, which is so radical, far-reaching, 
and indefinite, that few courts will be 
found rash enough to follow it. In 
fact, the argument which the Florida 
court adopted was presented to the 
court by counsel in Greenville Water 
Co. v. Beckham, 118 S. W. 889, and 
rejected. No court has a right to im- 
pose new duties from an undertaking 
of public service beyond those which 
are so well-established, or so analogous 
to those which are established that the 
corporation can know the extent of its 
liability when it assumes the under- 
taking. The disaster apparently result- 
ing from the neglect of the water com- 
pany is often so great as to arouse in- 
dignation against the company, and to 
cause the court to exhaust its ingenuity 
to find some method of holding it liable 
for the loss, but the loss cannot right- 
fully be thrown upon it unless it is 
under some legal obligation to bear 
it; and it is under no such obligation 
unless, at the time it entered upon its 
enterprise, it was generally understood 
to be a part of the undertaking, either 
directly or by analogy to the obliga- 
tions involved in the undertakings of 
other public-service corporations. 
When no such obligation is expressly 
imposed or assumed, and analogy does 
not disclose it, it cannot be adjudged 
to have existed after the loss has oc- 
curred. 


| AMONG THE NEW DECISIONS | 


At com- 
mon law, 
a person 
charged 
with homicide in any degree might be 
convicted of any other degree thereof in- 
cluded in the degree charged, unless the 
included offense was a mere misde- 
meanor. This rule was incorporated in 
American jurisprudence, with the excep- 
tion that the courts of all but one or two 
of the United States repudiated the rule 


Conviction of lower degree 
in prosecution for 
homicide. 


that a conviction for a misdemeanor can- 
not be had under an indictment for fel- 
ony, and permitted a conviction, on an 
indictment for homicide, of any included 
crime, be it a felony or a misdemeanor. 
Under the rule thus adopted, a charge of 
murder in the first degree includes and 
will support a conviction in any of its 
degrees, and for manslaughter in any of 
its degrees and this notwithstanding the 
homicide charged was of a special class 
defined by statute, designating the degree 
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thereof. An exception to this rule, how- 
ever, exists in Pennsylvania, with refer- 
ence to involuntary manslaughter, which 
has been converted from a felony into a 
misdemeanor by statute, Pennsylvania 
still clinging to the common-law rule that 
there cannot be a conviction of a misde- 
meanor on an indictment for felony. A 
review of all the authorities on this sub- 
ject is found in a note in 21 L.R.A. 
(N.S.) 1, accompanying the Georgia 
case of Watson v. State, in which the 
general rule of the common law as adopt- 
ed by practically all the states is followed. 


Publication of libel. The mailing of a 

private letter by a 
person charged with libel, directly to the 
attorneys of the complainant, in answer 
to questions relating to matters in which 
both are concerned, is held, in Dickin- 
son v. Hathaway, 122 La. 644, 48 So. 
136, 21 L.R.A.( N.S.) 33, not to consti- 
tute a publication within the law of libel. 
But, while there seems to be but one 
other decision (which is cited in a note 
to this case) on this exact point, the case 
reported seems to derive some support 
from the class of cases which hold that 
a communicatien to a third party, pro- 
cured by the plaintiff, does not amount 
to a publication. 


Eviction by discontinuance The few 
' reported 
cases on 
the question of eviction of a tenant by 
discontinuance of, or interference with, 
elevator service, hold that any act or 
failure to act on the part of the land- 
lord, such as to prevent the tenant’s use 
of the elevator, as contemplated in the 
lease, will amount to an eviction. These 
cases are reviewed in a note in 21 L.R.A. 
(N.S.) 38, accompanying the recent 
Massachusetts case of McCall v. New 
York L. Ins. Co., holding that the lessor 
of offices in a building to one whose busi- 
ness requires the visits of patrons, who 
covenants to keep the elevators in repair 
and operation, will be guilty of eviction 
if he diverts the power necessary to oper- 
ate the elevators to other uses, so that 
the elevator service is rendered defective 


of elevator service. 
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and the premises practically unfitted for 
the transaction of the business for which 
they were hired. 


A case which seems to 
have no exact prece- 
dent is that of People 
v. Smith (Mich.) 120 N. W. 381, 21 
L.R.A.(N.S.) 41, holding that a motor- 
cycle is within the meaning of a statute 
providing for the registering and identi- 
fication of motor vehicles, which it de- 
fined to be all vehicles propelled by pow- 
er other than muscular power, except 
traction engines and such motor vehicles 
as run only upon rails or tracks. A few 
English cases, which are cited in a note 
to this case in 21 L.R.A.( N.S.) 41, have 
decided that a motorcycle is a “car- 
riage,” a “motor car,” and a “light loco- 
motive,” within the meaning of certain 
acts. 


Motorcycle as 
motor vehicle. 


Resisting service of civil The few cases 
process fair on which have 
its face. passed on_ the 
question of the 
right to resist service of civil process fair 
on its face, but invalid in fact; which are 
reviewed in a note in 21 L.R.A.( N.S.) 
66, unanimously support the proposition 
that no one will be protected, as a general 
rule, in resisting the service of civil proc- 
ess fair on its face. Whether this gen- 
eral rule should be limited, as was done in 
the Washington case of State v. Knopf, 
which accompanies the note, and holds 
that service of a writ fair on its face may 
be resisted if the officer has knowledge 
that it is invalid, is not clear, since a 
search has failed to disclose any other 
case in which that precise question has 
been discussed, though in State v. Weed, 
21 N. H. 262, 53 Am. Dec. 188, it was 
held that, in the service of criminal proc- 
ess, an Officer is not to be influenced or 
governed by the designs or objects of 
the complainant, but by his precept; and, 
if a process is regular and legal upon its 
face, and within the jurisdiction of the 
magistrate to issue, the officer will be 
protected in its service, though he knows 
that the same has been procured to ac- 
complish improper and illegal objects. 
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Injury to passenger in A question 
automobile by negli- which becomes 
gent operation. increasingly im- 
portant as the 
number of public and private automobiles 
increases is that of the liability of the 
owner of an automobile for injury to a 
passenger by negligent operation of the 
car. Thus far but three or four cases 
have passed upon the question, as shown 
by a note in 21 L.R.A.(N.S.) 81, append- 
ed to the Illinois case of Johnson vy. Coey, 
holding that the owner of a passenger- 
carrying automobile cannot escape lia- 
bility for injury to a passenger, caused 
by collision between the automobile and 
a street car, if the chauffeur negligently 
ran near the car at high speed, without 
having the machine under control, and 
without such negligence the accident 
would not have happened, although the 
immediate cause of the accident was the 
breaking of a brake rod through a latent 
defect for which the owner was not re- 
sponsible. 


Injuries by automobile Another ques- 
tion which is 
arising with in- 
creasing fre- 
quency is as to the liability of the owner 
of an automobile for injuries. caused 
thereby while being used by a servant 
for his own business. This question has 
heen considered in notes in 14 L.R.A. 
(N.S.) 216, 9 L.R.A.(N.S.) 1035, 1 
L.R.A.(N.S.) 215, and the most recent 
cases are reviewed in a note in 21 L.R.A. 
( N.S.) 93, appended to the New Hamp- 
shire case of Danforth v. Fisher, hold- 
ing that an automobile is not inherently 
dangerous, so that its mere use will ren- 
der the owner liable for accidents caused 
by the one handling it, although at the 
time he is not acting for the owner, which 
is in harmony with the general rule. 


used by servant 


for his own business. 


Liability of insurer Apparently the 


question of an insur- 
er’s liability for loss 
occasioned by fire 
due to earthquake is of recent origin, as 
the only cases passing upon the question 
seem to be those growing out of the San 
Francisco earthquake of 1906. These 


for fire caused 
by earthquake. 
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cases are reviewed in a note in 21 L.R.A. 
(N.S.) 103, accompanying a recent deci- 
sion of the United States circuit court of 
appeals, ninth circuit (Williamsburgh 
City F. Ins. Co. v. Willard), which holds 
that destruction of a building by fire 
spread from another building, which is 
set on fire by an earthquake, is not with- 
in the exception in an insurance policy 
against all direct loss or damage by fire, 
that the company shall not be liable for 
loss occasioned by or through any earth- 
quake, where the clause of the exception 
follows another which excepted from lia- 
bility for loss caused directly or indirectly 
by certain specified causes. 


Refusal of telephone com- An __interest- 
pany to make ing question 
connection for subscriber. #5 °° the lia- 
bility of a tel- 

ephone company for failure to make con- 
nections for a subscriber is presented in 
the recent Kentucky case of Lebanon, L. 
& L. Teleph. Co. v. Lanham Lumber Co. 
115 S. W. 824, 21 L.R.A.(N.S.) 115, 
holding that the negligence of a telephone 
company in failing to connect a subscrib- 
er whose property is threatened by fire 
with the fire department of the city is 
not the proximate cause of the loss of 
the property to which the fire is subse- 
quently communicated, so as to render 
the telephone company liable therefor, al- 
though, at the time the subscriber sought 
the connection, the fire had not spread 
to the building for whose destruction 
compensation is sought, and, had the con- 
nection been promptly made, the fire 
department might have prevented such 
spread. This seems to be the only case 
which has considered this exact ques- 
tion, but other cases as to the liability 
of a telephone company for the results 
of its failure to make a connection are 
reviewed in a note to this case in 21 


L.R.A.(N.S.) 115. 


Social treating as The question wheth- 
er social treating is 
an offense under the 
liquor laws, as to which the authorities 
are apparently not in accord, is consid- 
ered in a note in 21 L.R.A.(N.S.) 134, 
accompanying the recent Michigan case 


an offense. 
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of People v. Peterson, in which it is held 
that serving at a surprise party eleven 
bottles of beer, not purchased for the oc- 
casion, to a large number of guests, is 
not within a statute making it an offense 
for any person to give away or furnish 
any malt liquor. 


The right of an 
osteopath to 
registration as a physician seems to have 
been passed upon for the first time in the 
case of Bandel v. Department of Health, 
193 N. Y. 133, 85 N. E. 1067, 21 L.R.A. 
(N.S.) 49, holding that an osteopath li- 
censed under the state statute to practise 
his profession is a physician within the 
meaning of a municipal ordinance requir- 
ing a physician’s certificate as to the 
cause of death of persons dying under 
his care, and a regulation of the board 
of health, refusing a burial permit in the 
absence of such a certificate, and is enti- 
tled to registration as such under a pro- 
vision of the ordinance requiring physi- 
cians to register with the health depart- 
ment. 


Osteopath as physician. 


The fact that 


defenses of 


Assumption of risk and 


gence. the F . 
assumption ot 


contributory neg 


risk and contributory 
entirely different 
established by the 


negligence rest on 
foundations is so well 
1 authorities, as shown 
by a note in 49 L.R.A. 33, and a later 
note in 21 L.R.A.(N.S.) 138, that even 
the courts which are inclined to doubt 
that there is any difference between them 
in their practical operation recognize that 
they are distinct, at least, in their genesis. 
While some cases take the view that the 
assumed risk is merely a special applica- 
tion of the maxim, V’olenti non fit injuria, 
the prevailing view is that the doctrine 
rests on an implied term of the contract 
of employment, by which the servant as- 
sumes not only the ordinary risks of the 
employment which remain after the mas- 
ter has exercised the care incumbent up- 
on him, but also the extraordinary risks 
which are‘known and appreciated by the 
servant, in consequence of the failure of 
the master to perform his whole duty. 
The principle upon which the defense of 
contributory negligence rests is that the 
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negligence of the servant is the proximate 
cause, or, at least, one of the proximate 
causes, of his injury. Notwithstanding, 
however, the essential difference in the 
bases of these two defenses, they do, in 
their practical operation, often approach 
each other very closely, and frequently 
may be invoked on the same state of 
facts. The distinction between the two 
defenses is clearly stated in the recent 
Minnesota case of Rase v. Minneapolis, 
St. P. & S. Ste. M. R. Co., which ac- 
companies the note in 21 L.R.A.( N.S.) 
138. 


Exemption from taxation Since the va- 
of property used for rious consti- 
private school. tutional or 
statutory pro- 

visions in relation to the exemption of 
property for educational purposes from 
taxation differ considerably in their 
terms, and since a decision may depend 
upon the construction of one of several 
werds of a provision, it is impossible to 
formulate any general rule applicable to 
all cases. But it may be said that, al- 
though the courts recognize that tax ex- 
emption statutes should be strictly con- 
strued, the rule does not seem to have 
been applied with full force to the ques- 
tion of the exemption of educational in- 
stitutions. In the majority of cases, it 
would seem that legislative intent has 
been construed as including private 
schools within such terms as “school,” 
“educational institution,” “seminary,” 
“college,” or other similar term, whether 
such schools are conducted for profit to 
the owners, or because of charitable or 
religious considerations, and whether 
they are incorporated or not incorporated. 
Thus, it is held, in the Mississippi case 
of Jackson v. Preston, 47 So. 547, 21 
L.R.A.( N.S.) 164, that property owned 
by an individual, and used by him for the 
education of youth, is exempt from taxa- 
tion under a statute exempting all prop- 
erty belonging to any college or institu- 
tion for the education of youth, used 
directly and exclusively for the purpose, 
where the statute is a change from one 
which exempted property belonging to 
any incorporated institution for the edu- 
cation of youth, used exclusively for the 





Case and Comment 


purpose of such society, and not for 
profit. The other authorities on this 
question are reviewed at length in a note 
to this case. The question whether such 
a school, which is also used for residen- 
tial purposes by the proprietor and his 
family, or other persons connected with 
the school, is “exclusively” used for 
school purposes, within the statutory 
exemption, is considered in a note in 21 
L.R.A.(N.S.) 171, accompanying the 
Missouri case of State ex rel. Spillers v. 
Johnston, which holds that the statutory 
exemption is not destroyed in case of a 
private military school by the fact that 
the proprietor, having no vocation but 
running the school, in which vocation his 
family participates, with them 
upon the property. This decision is in 
harmony with the almost universal rule 
that such residence within the school 


resides 


building, if merely incidental to the use 
of the building as a school, and not the 
primary object of the persons interested, 
does not affect the exemption. 


Liability of county A novel question as 
to the liability of a 
county for expense 
incurred for shav- 
ing jurors and hair cutting, while they 
were kept together during the progress 
of the trial, is passed upon in the Idaho 
case of Schmelzel v. Ada County, 100 
Pac. 106, 21 L.R.A.( N.S.) 199, in which 
it is held that such services are not a 
necessary expense, incident to and nec- 
essary in the administration of justice, 
so as to become a county charge. While 
no other case seems to have considered 
this exact question, a few cases as to 
what services or supplies to jurors are 
proper subjects of county charge are 
reviewed in a note to this case. 


for services 


to jurors. 


Disbarment as The question whether 
the disbarment of an 
attorney on account of 
his conviction for fel- 
ony or misdemeanor is a violation of the 
constitutional prohibition of cruel or 
unusual punishment is raised for the first 
time in Re Henry, 15 Idaho, 755, 99 Pac. 
1054, 21 L.R.A.(N.S.) 207, where the 
contention that such disbarment consti- 


cruel or unusual 


punishment. 
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tutes a cruel or unusual punishment is - 
denied. 


Assault by There is no dissent 
parent’s punishment from the proposi- 
of child. tion that a parent, 

or one standing in 

loco parentis, has the right to punish a 
child within the limits of moderation and 
reason, so long as he does it for the wel- 
fare of the child. There is, however, as 
shown by a note in 21 L.R.A.(N.S.) 
216, a point at which the courts diverge 
on the matter of parental control, and 
that is when the punishment is shown 
to have been in fact excessive or mali- 
cious, the courts not being agreed as to 
whether excessive punishment of the 
child is, in itself, a ground for criminal 
prosecution. Some courts hold that it is, 
while others require something besides 
mere excessive punishment, holding that, 
to sustain a conviction for assault by ex- 
cessive chastisement, either the act must 
have been done with legal malice, or 
must have resulted in permanent injury. 
In the recent Michigan case of People 
v. Green, which accompanies the note, it 
is held that a parent may be guilty of 
assault in inflicting punishment upon his 
child if it was cruel and severe, and such 
as, in its very nature, would negative the 
idea of good faith on the part of the 
parent, although it does not cause perma- 
nent injury or disfigurement to the child. 


Imprisonment 
breach of contract 


for The validity of stat 
utes making penal 
the breach of con 
tracts of labor or of 
rental has been passed upon in a consid- 
erable number of cases, as shown by a 
note in 21 L.R.A.(N.S.) 242, which, 
however, are not in entire accord. Ina 
recent decision of the supreme court of 
South Carolina (Ex parte Hollman), 
which accompanies the note, it is held 
that a statutory provision for imprison- 
ment of one who, after receiving ad- 
vances under a contract to perform farm 
labor, wilfully, and without just cause, 
fails to perform the reasonable service 
required by his contract, violates the con- 
stitutional provision against. imprison- 
ment for debt, and also the Federal stat- 


of labor or rental. 
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ute against peonage, and denies him the 
equal protection of the laws. But this 
same statute had been upheld in two 
previous South Carolina cases, which, 
of course, are now overruled. 


Imprisonment for A somewhat similar 
beating board bill. question to the pre- 

ceding one is raised 
in the Washington case of Re Milecke, 
100 Pac. 743, 21 L.R.A.(N.S.) 259, 
holding that a statute authorizing im- 
prisonment of one who obtains food and 
lodging without paying therefor, with 
intent to defraud, or who, after obtain- 
ing it, absconds without paying for it, 
does not contravene a constitutional pro- 
vision forbidding imprisonment for debt. 
Statutes of this kind are, however, uni- 
formly upheld, as shown by a review of 
the decisions in a note to this case, the 
courts taking the view that the statute 
is aimed at the fraud, and that the mere 
fact that a debt has been created does 
not render the statute unconstitutional, 
as imposing imprisonment for debt. 


The rule up- 
held by the 
weight of au- 
thority, as 
shown by a 
review of the cases in 21 L.R.A.(N.S.) 
279, is that a license tax may be imposed 
on vehicles used in a business, in addi- 
tion to the general occupation tax im- 
posed on those who pursue such business. 
But, in the Kentucky case of Newport 
v. Fitzer, which accompanies the note, 
it is held that the owner of a wagon 
used in peddling upon the streets of a 
municipality cannot be required, because 
of it, to pay a tax, under an ordinance 
providing for an annual license of per- 
sons peddling with wagons, and also 
under an ordinance requiring the pay- 
ment of a license fee by persons using 
vehicles on the highways, unless the 
language of the ordinance is such as to 
tender no other construction possible. 
And the court expresses the opinion that 
to require him to pay such second license 
would seem to amount to double taxa- 
tion. 


License tax on 
vehicles used in 
business for which 


occupation tax required. 
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Discrimination 
between 
articles in 


The postition tak- 
harmless en in the recent 
legislation — — wot 
State v. Wright, 
peddlers. 199 Pac. 296, 21 
L.R.A.(N.S.) 349, that any distinction 
between peddlers in respect of the neces- 
sity of obtaining licenses must be based 
upon some reasonable ground, and not 
upon any arbitrary discrimination be- 
tween different classes of harmless ar- 
ticles handled by them, seems to be a rea- 
sonable one and well fortified by prin- 
ciple. But a review of the decisions in a 
note to this case shows that arbitrary 
discriminations of this kind have been 
upheld by the courts. In some of the 
cases the discrimination could perhaps be 
justified by reason of the greater danger 
to the public health and safety involved 
in the peddling of the articles as to which 
the license was required; but that is not 
true of all the cases, and in some of them 
the discrimination seems to be as arbit- 
rary as that condemned in the Wright 
Case, in which it was held that the at- 
tempt by the state to require one engaged 
in peddling any of two or three harmless 
articles to pay a large fee to obtain a 
license for the privilege, while permit- 
ting peddlers of other articles, whether 
harmless or not, to do so without restric- 
tion or limitation, is void as class legicla- 
tion. 


regulating 


Right of grantee to The right of a 
grantee in posses- 
sion to question 
the right of his 
grantor to coilect 
the purchase money is the subject of an 
extensive note, with an exhaustive review 
of the authorities, in 21 L.R.A.(N.S.) 
363, accompanying the Oklahoma case 
of Lafferty v. Evans, in which it is held 
that the grantee of a corporation without 
authority to exercise corporate powers, 
who gives his note and mortgage to the 
corporation as a part payment of the 
purchase price of real estate conveyed, 
and who thereafter goes into possession 
of the property, may, without eviction, 
defend, on the ground of want of consid- 
eration, against an action to recover 
judgment on such notes and foreclose 


question grantor’s 
right to collect 
purchase money. 
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such mortgage, where the action is 
brought by the corporation or its as- 
signee with notice. 


The doctrine of com- 
parative negligence 
having been’ very 
generally repudi- 
ated, it is necessary, 
in order to uphold a recovery for the 
death or injury of a person who was 
himself guilty of negligence in getting 
into a position of peril on a railroad or 
street railway track, to show either that 
such antecedent negligence was not one 
of the proximate causes of the injury, 
and was therefore not “contributory neg- 
ligence,” or that the misconduct on the 
part of the defendant transcended neg- 
ligence, and amounted to wilfulness or 
wantonness. Ordinarily, when the em- 
ployees in charge of an engine or car 
discover a person in a dangerous situa- 
tion on the track, and realize, or ought 
to realize, his peril, there is no difficulty 
in characterizing their failure to take 
reasonable precautions to avoid injuring 
him as wanton, unless, under the cir- 
cumstances, they had the right to assume 
that he would leave the track in time to 
avoid injury. A more serious question, 
however, is whether wantonness or wil- 
fulness, against which contributory neg- 
ligence is not available as a defense, may 
be predicated of the omission of a duty 
on the part of the employees before the 
discovery of the peril in which the per- 
son injured has placed himself by his 
own contributory negligence. The cases 
which have undertaken to define in ab- 
stract terms wanton or wilful conduct 
against which contributory negligence is 
not a defense, and to mark the line be- 
tween such conduct and negligence in 
its various degrees, are legion. Perhaps 
as accurate a general rule as can be 
framed on the subject is that found in 
the recent Kansas case of Atchison, T. 
& S. F. R. Co. v. Baker, 98 Pac. 804, 
21 L.R.A.(N.S.) 427, in which it is 
held that the misconduct of those in 
charge of a locomotive driven along a 
city street at an unlawful and dangerous 
rate of speed, without signal being 
given of its approach, and without an 


Wantonness as 
precluding defense 
of contributory 


negligence. 
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outlook being kept, may amount to such 
recklessness and wantonness as to cut 
off the defense of contributory negli- 
gence, although the employees did not 
know of the presence of the person in- 
jured, if, to their knowledge, the extent 
to which the street was used made an 
injury so probable that they must be 
deemed to have realized its imminence, 
and to have refrained from taking steps 
to prevent it because they were indiffer- 
ent as to whether it occurred or not. 


Shutting off 
water or gas 


from 


The question of liability 
for consequential inju- 
ries caused by shutting 
off water or gas from 
premises is considered in a note in 21 
L.R.A.(N.S.) 468, accompanying the 
Mississippi case of Brame v. Light, Heat, 
& Water Co., in which it is held that a 
water company which shuts the supply 
off a particular main to repair a hydrant 
is not liable for injurv to the house of 
a consumer by an instantaneous water 
heater which sets fire to it, because of 
the stoppage of the supply, because of 
its failure to notify him of its intention 
to shut off the water, where it had no 
knowledge that such heater had been 
installed, as the loss is not the proximate 
result of the negligence. The cases 
involving the question of liability for 
such consequential injuries from shutting 
off gas seem to be opposed to this deci- 
sion as to the necessity of the giving of 
notice. 


premises. 


Injury to pipes 
in street by 
excavations. 


The liability for injury 
to pipes in a public 
street by excavations 
seems to have been 
passed upon for the first time in New 
York Steam Co. v. Foundation Co. 195 
N. Y. 43, 87 N. E. 765, 21 L.R.A.(N.S.) 
470, in which it is held that an abutting 
owner receiving authority from the mu- 
nicipality to construct a vault under the 
sidewalk, the fee of which is in the 
municipality, must so exercise his au- 
thority as not to injure pipes which have 
been laid by a public-service corporation 
in the street, under authority of the mu- 
nicipality. 
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ute against peonage, and denies him the 
equal protection of the laws. But this 
same statute had been upheld in two 
previous South Carolina cases, which, 
of course, are now overruled. 


A somewhat similar 
question to the pre- 
ceding one is raised 
in the Washington case of Re Milecke, 
100 Pac. 743, 21 L.R.A.(N.S.) 259, 
holding that a statute authorizing im- 
prisonment of one who obtains food and 
lodging without paying therefor, with 
intent to defraud, or who, after obtain- 
ing it, absconds without paying for it, 
does not contravene a constitutional pro- 
vision forbidding imprisonment for debt. 
Statutes of this kind are, however, uni- 
formly upheld, as shown by a review of 
the decisions in a note to this case, the 
courts taking the view that the statute 
is aimed at the fraud, and that the mere 
fact that a debt has been created does 
not render the statute unconstitutional, 
as imposing imprisonment for debt. 


Imprisonment for 
beating board bill. 


rule up- 


License tax on The 
in held by the 
weight of au- 
thority, as 
shown by a 
review of the cases in 21 L.R.A.(N.S.) 
279, is that a license tax may be imposed 
on vehicles used in a business, in addi- 
tion to the general occupation tax im- 
posed on those who pursue such business. 
But, in the Kentucky case of Newport 
v. Fitzer, which accompanies the note, 
it is held that the owner of a wagon 
used in peddling upon the streets of a 
municipality cannot be required, because 
of it, to pay a tax, under an ordinance 
providing for an annual license of per- 
sons peddling with wagons, and also 
under an ordinance requiring the pay- 
ment of a license fee by persons using 
vehicles on the highways, unless the 
language of the ordinance is such as to 
tender no other construction possible. 
And the court expresses the opinion that 
to require him to pay such second license 
would seem to amount to double taxa- 
tion. 


vehicles used 
business for which 


occupation tax required. 
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Discrimination 
between harmless 
articles in legislation ~ shee 
= State v. Wright, 


peddlers. 109 Pac. 296, 21 
L.R.A.(N.S.) 349, that any distinction 
between peddlers in respect of the neces- 
sity of obtaining licenses must be based 
upon some reasonable ground, and not 
upon any arbitrary discrimination be- 
tween different classes of harmless ar- 
ticles handled by them, seems to be a rea- 
sonable one and well fortified by prin- 
ciple. But a review of the decisions in a 
note to this case shows that arbitrary 
discriminations of this kind have been 
upheld by the courts. In some of the 
cases the discrimination could perhaps be 
justified by reason of the greater danger 
to the public health and safety involved 
in the peddling of the articles as to which 
the license was required; but that is not 
true of all the cases, and in some of them 
the discrimination seems to be as arbit- 
rary as that condemned in the Wright 
Case, in which it was held that the at- 
tempt by the state to require one engaged 
in peddling any of two or three harmless 
articles to pay a large fee to obtain a 
license for the privilege, while permit- 
ting peddlers of other articles, whether 
harmless or not, to do so without restric- 
tion or limitation, is void as class legisla- 
tion. 


The postition tak- 
en in the recent 
Oregon case of 


regulating 


Right of grantee to 
question grantor’s 
right to collect 
purchase money. 


The right of a 
grantee in posses- 
sion to question 
the right of his 
grantor to coilect 
the purchase money is the subject of an 
extensive note, with an exhaustive review 
of the authorities, in 21 L.R.A.(N.S.) 
363, accompanying the Oklahoma case 
of Lafferty v. Evans, in which it is held 
that the grantee of a corporation without 
authority to exercise corporate powers, 
who gives his note and mortgage to the 
corporation as a part payment of the 
purchase price of real estate conveyed, 
and who thereafter goes into possession 
of the property, may, without eviction, 
defend, on the ground of want of consid- 
eration, against an action to recover 
judgment on such notes and foreclose 
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such mortgage, where the action is 
brought by the corporation or its as- 
signee with notice. 


Wantonness as 
precluding defense 
of contributory 


parative negligence 
having been very 
generally repudi- 
ated, it is necessary, 
in order to uphold a recovery for the 
death or injury of a person who was 
himself guilty of negligence in getting 
into a position of peril on a railroad or 
street railway track, to show either that 
such antecedent negligence was not one 
of the proximate causes of the injury, 
and was therefore not “contributory neg- 
ligence.” or that the misconduct on the 
part of the defendant transcended neg- 
ligence, and amounted to wilfulness or 
wantonness. Ordinarily, when the em- 
ployees in charge of an engine or car 
discover a person in a dangerous situa- 
tion on the track, and realize, or ought 
to realize, his peril, there is no difficulty 
in characterizing their failure to take 
reasonable precautions to avoid injuring 
him as wanton, unless, under the cir- 
cumstances, they had the right to assume 
that he would leave the track in time to 
avoid injury. A more serious question, 
however, is whether wantonness or wil- 
fulness, against which contributory neg- 
ligence is not available as a defense, may 
be predicated of the omission of a duty 
on the part of the employees before the 
discovery of the peril in which the per- 
son injured has placed himself by his 
own contributory negligence. The cases 
which have undertaken to define in ab- 
stract terms wanton or wilful conduct 
against which contributory negligence is 
not a defense, and to mark the line be- 
tween such conduct and negligence in 
its various degrees, are legion. Perhaps 
as accurate a general rule as can be 
framed on the subject is that found in 
the recent Kansas case of Atchison, T. 
& S. F. R. Co. v. Baker, 98 Pac. 804, 
21 L.R.A.(N.S.) 427, in which it is 
held that the misconduct of those in 
charge of a locomotive driven along a 
city street at an unlawful and dangerous 
rate of speed, without signal being 
given of its approach, and without an 


negligence. 


The doctrine of com- 
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outlook being kept, may amount to such 
recklessness and wantonness as to cut 
off the defense of contributory negli- 
gence, although the employees did not 
know of the presence of the person in- 
jured, if, to their knowledge, the extent 
to which the street was used made an 
injury so probable that they must be 
deemed to have realized its imminence, 
and to have refrained from taking steps 
to prevent it because they were indiffer- 
ent as to whether it occurred or not. 


Shutting off 
water or gas 


from premises. 


The question of liability 
for consequential inju- 
ries caused by shutting 
off water or gas from 
premises is considered in a note in 21 
L.R.A.(N.S.) 468, accompanying the 
Mississippi case of Brame v. Light, Heat, 
& Water Co., in which it is held that a 
water company which shuts the supply 
off a particular main to repair a hydrant 
is not liable for injurv to the house of 
a consumer by an instantaneous water 
heater which sets fire to it, because of 
the stoppage of the supply, because of 
its failure to notify him of its intention 
to shut off the water, where it had no 
knowledge that such heater had been 
installed, as the loss is not the proximate 
result of the negligence. The cases 
involving the question of liability for 
such consequential injuries from shutting 
off gas seem to be opposed to this deci- 
sion as to the necessity of the giving of 
notice. 


Injury to pipes The liability for injury 

in street by to pipes in a public 
’ street by excavations 
seems to have been 
passed upon for the first time in New 
York Steam Co. v. Foundation Co. 195 
N. Y. 43, 87 N. E. 765, 21 L.R.A.(N.S.) 
470, in which it is held that an abutting 
owner receiving authority from the mu- 
nicipality to construct a vault under the 
sidewalk, the fee of which is in the 
municipality, must so exercise his au- 
thority as not to injure pipes which have 
been laid by a public-service corporation 
in the street, under authority of the mu- 
nicipality. 


excavations. 
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Escape of prisoner. The bond of a 

sheriff is held, in 
McPhee v. United States Fidelity & G. 
Co. (Wash.) 100 Pac. 174, 21 L.R.A. 
(N.S.) 535, not to be liable because of 
his negligently permitting the escape of 
a prisoner properly in his custody, to 
one who, hzving been instrumental in 
the capture of the prisoner, is thereby 
deprived of a reward offered by a third 
person for his capture and conviction. 
The case seems to be one of first impres- 
sion on this subject. 


Conclusiveness of The constitutional- 

decision of ity of legislation 
making the decision 
of local officers as 
to claims on a pension fund for public 
service conclusive is apparently passed 
upon for the first time in Board of Trus- 
tees v. McCrory (Ky.) 116 S. W. 3206, 
2h. 45 ACN...) which the 


validity of such legislation is sustained. 


pension otticers. 


583, in 


Membership in Several questions as to 
of the rights of the mem- 

bers of a chamber of 

commerce, and the way 
in which membership therein is obtained, 
are passed upon in the recent case of 
McCarthy Bros. Co. v. Chamber of Com- 
merce, 105 Minn. 497, 117 N. W. 923, 
21 L.R.A.( N.S.) 589, which appears to 
be a case of first impression. This case 
holds that the lien provided for under 
the rules of the chamber of commerce 
exists only for the benefit of the men- 
bers of the chamber, and is security for 
the payment of claims of a certain nature 
and character arising out of transactions 
between members, and that the fact that 
a corporation which stcceeded to the 
business of a firm which had complied 
with the rule: governing the acquisition 
of membershi > continued to transact bus- 


chamber 


comiuterce. 
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iness with the officers of the chamber 
without itself complying with the rules, 
and obligating itself to observe the rules, 
usages, and customs of the chamber, 
does not estop the chamber from assert- 
ing that the corporation is not a mem- 
ber, and, as such, entitled to a lien upon 
the membership of a member with whom 
it has had business transactions. 


The question 
of one injured of the effect 
of contributory 
negligence on 
the liability of municipal corporations for 
defects and obstructions in streets is the 
subject of an elaborate note in 21 L.R.A. 
(N.S.) 615, reviewing all the authorities. 
An examination of the authorities shows 
that claims for damages for injury by 
defects or obstructions in streets fall 
within the general rule of law that con- 
tributory negligence operates as a de- 
fense to a claim for damages for injury 
by negligence, and that a person injured 
by a defect or obstruction in“a_ street 
cannot recover of the municipality if he 
was guiliy of negligence contributing to 
it. But, to have this effect. the contribu 
tory fault must have one of the 
efficient and proximate causes of the 
accident, and, in order to recover, the 
person injured need not have been abso 
lutely free from any negligence what 
ever, the exercise of reasonable care and 
prudence being the standard required 
This note is accompanied by the Pennsy] 
vania case of Lerner vy. Philadelphia, 
holding that a pedestrian cannot hold the 
municipality liable for injury received in 
broad daylight through a defect in a 
sidewalk if there was nothing outside of 
himself to prevent his seeing the defect, 
or which would excuse his failure to 
observe it. 


Contributory negligence 


on highway. 


been 





[INTERNATIONAL AFFAIRS 


The Foreign Office recently appointed 
saron Yasuya Uchida, at present Japan- 
ese Ambassador to Austria, to succeed 
aaron Kagora Takahira as the Japanese 
Ambassador to the United States. 
Baron Uchida was formerly Minister to 
China, and is one of the prominent diplo- 
matists of Japan. He was born in 1865, 


and received his education at the Im- 
perial University at Tokio. He was one 
of the Japanese plenipotentiaries who 
concluded the treaty with China on Man- 
churian affairs. In 1906 he was made 
Vice Minister of Foreign Affairs, and 
in 1907 appointed Ambassador to Aus- 
tria. 





JUDGES AND LAWYERS 


The Crawford County, Ohio, Bar 
\ssociation held a memorial meeting a 
few days since to honor the late Irank- 
lin Adams, the oldest lawyer of Ohio. 
Mr. Adams came of the distinguished 
Adams family of Massachusetts and New 
England. He removed to Ohio in 1834, 
and read law in Mansfield with James 
Purdy. Shortly after being admitted to 
the bar, he opened a law office in Bucy- 
rus, where he successfully practised his 
profession to the day of his death. 


Miss Elizabeth Marie Woolever and 
Sireno French Adams, both of Dansville, 
New York, were united in marriage on 
Wednesday evening, September Ist. 
Mr. Adams is a Dansville lawyer, a mem- 
ber of the Livingston county bar, clerk 
of the board of education, and a former 
president of the village. 


W. J. Allen, of Schuyler, Nebraska, 
was recently appointed county judge of 
Colfax county, to fill the vacancy caused 
by the resignation of Judge N. H. 
Mapes. 


Henry A. Baker, a St. Louis lawyer, 
was recently appointed by President Taft 
supervisor of the census for St. Louis. 


James S. Baldwin and W. J. Carey, of 
Decatur, Illinois, recently formed a law 
partnership there. 


ay 


T. IH. Barrett, of Gulfport, Mississippi, 
has been appointed circuit judge of the 
second judicial district of Mississippi, 
to succeed Judge W. H. Hardy. 


The political difference which has for 
some time existed between Judge Tan- 
cred Betts, of the law and equity court 
at Huntsville, Alabama, and James H. 
Ballentine, who, as a candidate for that 
office, stands opposed to the re-election of 
Judge Betts, recently resulted in a street 
duel with pistols. Both men, however, 
escaped with slight wounds, 


J. R. Bowdle, one of the most promi- 
nent corporation lawvers of the West, 
died at Salt Lake City, Utah, on Sep- 
tember 24th, at the age of sixty-three. 


Miss Mable Gascoigne, o 
Hlinois, and William V. | 


f Evanston, 
srothers, of 
the law firm of Brothers & Brothers, of 
Chicago, were married on September 8th. 


Edward Flint Brown, an_ intimate 
friend of Theodore Roosevelt, and for 
more than forty-five vears a practising 
lawyer of New York city, died at his 
home there on September 26th, at the 
age of seventy. For five vears Mr. 
Brown was an examiner of candidates 
for admission to the bar in New York 
state, and also served as a member of 
the committee on character of the Bar 
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Association. Later he served for sev- 
eral years as a member of the state board 
of law examiners. 


Cyrus MM. Butt, Jr., a highly esteemed 
attorney of Viroqua, Wisconsin, died at 
the home of his parents on September 
8th, at the age of thirty-four. 


Oscar J. Calhoun, an attorney of Mid- 
dleboro, Massachusetts, died recently at 
Pleasant Lake, Harwich, where he was 
receiving treatment. 

William F. Carr, formerly president 
of the Ohio Bar Association, and head 
of the law firm of Carr, Stearns, Cham- 
berlain & Royon, Cleveland, died on 
September Ist, at Cleveland, at the age 
of sixty-one. 


Judge Patrick H. Casey, of the Lee 
court in Massachusetts, recently resigned, 
after serving for twenty-one years. 


Baxter Cato and W. J. Benning, who 
were recently admitted to practice in the 
criminal court of Nashville, Tennessee, 
have opened law offices in Nashville un- 
der the firm name of Benning & Cato. 


Charles T. Cleary, a young attorney of 
Grand Island, Nebraska, was drowned 
on September 12, at Ocean Park, Cali- 


fornia, while trying to rescue a young 
woman who had fallen from a diving 
raft. 


Walter H. Cohn and M. F. Mitchell, 
of Chattanooga, Tennessee, were recent- 
ly admitted to practice in the chancery 
court. 


John Henry Colby, an attorney of Bos- 
ton, Massachusetts, and former member 
of the legislature, died suddenly at Mt. 
Vernon, New Hampshire, on September 
11th, at the age of forty-seven. 


Charles P. Collingwood, at one time 
city attorney for Lansing, Michigan, was 
recently appointed circuit judge for Ing- 
ham county, under the act passed by the 
legislature, providing an additional judge 
for the county. 
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Albert Combacker, for a number of 
years district attorney for Pierce county, 
Wisconsin, died at his home in Ellsworth 
on September 17th, at the age of fifty- 
two. 

Law Li- 


The Butler County, Ohio, 


brary Association met recently to take 
action on the death of the late P. C. 
Conklin. 

George A. Cooke, Aledo, was re- 


cently elected justice of the Illinois su- 
preme court in the fourth district, to 
succeed the late Justice Guy C. Scott. 


Judge W. G. Crowley, for nineteen 
years chancellor of the fifth.division of 
Tennessee, died at his residence in Smith- 
ville, Tennessee, on September 10th, 
the age of eighty-three. 


J. P. Cox, Jr., has been elected city 
attorney of Sherman, Texas, to fill the 
vacancy caused by the resignation of O. 
D. McReynolds. 


W. S. Dean, was recently appointed 
municipal judge at Sauk Center, North 
to succeed W. A. Morse, re- 
signed. 

J. Woodbridge Demarest, a_ well- 
known Queens borough | lawyer, died at 
his home in Queens, Long Island, on 
September 18th, at the age of thirty-one. 


Judge Marmaduke Herbert Dent, for 
twelve years judge of the West Virginia 
supreme court of appeals, died at his res- 
idence in Grafton on September 11th, at 
the age of sixty. Judge Dent was born 
at Granville, West Virginia (then Vir- 
ginia), and was a direct descendant of 

Captain John Dent, of Revolutionary his- 
tory, and was distantly related to Presi- 
dent Ulysses S. Grant. He was the first 
graduate of West Virginia University. 
In 1877 Judge Dent was elected to the 
town council of Grafton, and was also 
made town attorney, holding the latter 
position until elected to the state supreme 
bench, in 1893. 

New York at- 


James A. Douglas, 









he 
so 
fer 
ne 





torney who has been connected profes- 
sionally with the Law Reporting Com- 
pany, of New York city, died in London 
on September 7th, at the age of fifty-two. 


Adolph O. Eberhart was sworn in as 
governor of Minnesota on September 
2lst, to act during the unexpired term 
of the late Governor Johnson. Mr. 
Eberhart is a native of Sweden, and 
came to Minnesota when ten years old. 
He attended the public schools, gradu- 
ated from Gustavus Adolphus College, 
at St. Peter, and later took up the study 
of law in the office of Judge Gray, at 
Mankato, soon becoming a_ successful 
attorney. He served two terms in the 
state senate, and in 1906 was elected 
lieutenant governor, and was re-elected 
in 1908. 


John Embry, United States attorney 
for the western district of Oklahoma, has 
resigned. * 


The funeral of Judge N. W. Finley, 
of Dallas, Texas, was held on September 
25th, members of the Dallas Bar Associ- 
ation attending ina body. Judge Finley 
was a member of the law firm of Finley, 
Knight, & Harris, of Dallas, and former- 
ly was chief justice of the court of civil 
appeals of the fifth supreme district. 


James E. Flower, for many years a 
member of the law firm of Tenney, Ten- 
ney, & Flower, of Chicago, died in Cali- 
fornia on September 3d, at the age of 
seventy-four. 


Judge Joseph Frease, the oldest mem- 
ber of the Stark county bar, died a short 
time since at his residence in Canton, 
Ohio, the age of eighty-two. At one 
time he was prosecuting attorney of 
Stark county, and in 1866 was elected 
common pleas judge. 


Charles A. Funkhouser, of the law 
firm of Compton & Funkhouser, of Day- 
ton, Ohio, has been chosen by the edu- 
cational committee of the Y. M. C. A. 
to teach the course in business law at the 
association institute during the coming 


season. 
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Judge Horatio J. Goss died at Hart- 
well, Georgia, on September 17th, at the 
age of seventy-seven. 


James J. Gray, who, for two decades, 
has been prominently identified with the 
political and civic life of Chicago, died 
on September 2d, at the age of forty- 
seven. In 1906 he was appointed cir- 
cuit court clerk, and, at the time of his 
death, was a member of the law firm of 
Gray, Moran, & Soule. 


Judge Martin J. Gray, for the past 
two years deputy judge of the city court 
at Stamford, Connecticut, died on Sep- 
tember 14th at the age of thirty-eight. 


John E. Green, Jr., and Raymond 
Dickson have opened law offices in Hous- 
ton, Texas, under the firm name of 
Green & Dickson. 


Charles A. Greene, of the New York 
law firm of Underwood, Van Vorst, & 
Hoyt, who was to have married Miss 
Mabel Howe at his birthplace, Fairport, 
New York, on October 12th, died recent- 
ly at New Haven, Connecticut, where 
he was taken ill while visiting friends. 


Judge Charles H. Grote, for twenty 
years county judge, died at Mauston, 
Wisconsin, on September 9th, at the age 
of eighty. 


E. Haney, of Paola, Kansas, has 
formed a law partnership with W. H. 
Ryan, of Girard, under the firm name 
of Ryan & Haney. 


Richard W. Hargrave, a widely known 
and esteemed lawyer of Marshalltown, 
Iowa, generally referred to as “Honest 
Old Dick,” died at his home in Marshall- 
town on September 11th, in the seventy- 
third year of his age. He was a dis- 
tant relative of President Benjamin Har- 
rison and of Robert E. Lee. When the 
first call was made for volunteers for 
the Civil War, Mr. Hargrave enlisted 
and served throughout the struggle, 
having been in twenty-nine engagements. 
For two terms he was prosecuting attor- 
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ney at Evansville, Indiana, where he 


formerly resided. 


At the session of the supreme council 
of sovereign inspectors general of the 
thirty-third degree, A. A. S. R., held in 
Boston a short time since, Judge Isaac 
L. Heath, of Manchester, New Hamp- 
shire, was elected to the honorary thirty- 
third degree of masonry. 


J. Alva F. Hoy, for twenty years a 
prominent member of the bar of Clarion 
county, Pennsylvania, died at his resi- 
dence in Clarion on September 20th, at 
the age of forty-five. He was three 


times elected to the state legislature. 


KF. C. Jacobs, who has been practising 
law in Little Rock, Arkansas, recently 
formed a law partnership with his 
brother in Los Angeles, California. 


Judge W. D. James, formerly of Cin- 
cinnati, Ohio, recently removed to Ports- 
mouth, where he has opened a law office 
in the Turley building. 


Charles M. Kurtz, of Altoona, Penn- 
sylvania, a brother of District Attorney 
J. Banks Kurtz, recently passed the ex- 
amination conducted by the state board 
of law examiners, and will practise his 
profession in Altoona. 


James G. K. Lee, a member of the 
New York law firm of Lee & Lee, died 
on September 18th, at Babylon, Long 
Island, New York, where he had for 
some years spent his summers. 


Gaylord Logan, a well-known lawyer 
of Albany, New York, died at his home 
there on September &th. 


Robert S. Lovett, E. H. Harriman’s 
personal counsel and close friend, was 
recently elected to succeed Mr. Harri- 
man at the head of the executive com- 
mittee of the Union Pacific Railroad, 
which is said to be the most important 
office in the management and financial 
supervision of the Union Pacific. He 
has also been general counsel for the 
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Houston East & West Texas Railroad 
and for the Southern Pacific. 


Excellent portraits of the late Justice 
Celora E. Martin and Orlow W. Chap- 
man, former Solicitor General of the 
United States, were recently presented 
to the county and placed in the court- 
house at Binghamton, New York, by 
Supreme Court Justice George I’. Lyon, 
owner of the portraits. 


William W. McDonald, of Minden, 
Louisiana, recently located at Shreve- 
port, where he will be associated in the 
practice of law with W. E. Maples. 


Neil Bernard Mallon, who- practised 
law in Cincinnati, Ohio, for several years, 
died September 1, 1909, at the age of 
thirty-five. 


The county officers of Colfax county, 
Nebraska, the lawyers of Sclfuyler, and 
several friends of Judge N. H. Mapes, 
recently presented him. with a copy of 
a valuable legal volume on his resigna- 
tion of the ‘office of county judge. 


Judge Celora E. Martin, former asso- 
ciate judge of the court of appeals of 
New York state, died at his home in 
Binghamton, New York, on September 
10th. In 1867 he formed a law part- 
nership with Orlow W. Chapman, who 
later became United States Solicitor Gen- 
eral, and the firm of Chapman & Martin 
soon became one of the best known law 
firms in the state. In 1877 he was ap- 
pointed circuit judge for the sixth judi- 
cial district, to succeed Judge Balcom, 
and later served on the supreme bench. 
Judge Martin was elected to the court 
of appeals bench in 1895, and_ served 
until 1904, when he retired, having 
reached the age limit of seventy years. 


Harland Bogham Miller, an assistant 
to Judge Claude Waller, chief counsel 
of the Nashville, Chattanooga, & St. 
Louis Railway, died at his home in Nash- 
ville, Tennessee, on September 17th, at 
the age of forty-four. He had also been 
connected for a number of years with 
the legal department of the Louisville & 














Nashville Railroad and with the old New 
Orleans, Texas, & Pacific road. 


Walter O. Moore, a member of the bar 
of Dayton, Ohio, died at the residence 
of his sister in Mt. Auburn, on Sep- 
tember 19th, at the age of thirty-one. 


Judge Martin F. Morris, one of the 
oldest and most prominent members of 
the Washington bar, and former associate 
justice of the court of appeals of the 
District of Columbia, died at his home 
in Washington on September 12th, at 
the age of seventy-four. He defended 
John H. Surratt, one of the alleged con- 
spirators in the assassination of Lincoln, 
and for about twenty vears was senior 
counsel for the Baltimore & Ohio Rail- 
road. About a quarter of a century ago, 
Justice Morris represented the United 
States government in the prosecution of 
the then famous star route case, involv- 
ing alleged graft in the postal depart- 
ment. He also served as counsel for 
Cardinal Gibbons for a quarter of a cen- 
tury. Justice Morris was appointed 
professor of constitutional law in the 
law department of Georgetown Univer- 
sity in 1876, and discharged the duties 
of that professorship until about two 
years ago, serving also for many’ years 
as dean of the law department. He was 
one of the organizers and first president 
of the Marquette League, an association 
having for its object the amelioration of 
the condition of the Indian. 


Colonel William R. Morrison, for six- 
teen years a member of Congress, and 
a friend of Abraham Lincoln, died at his 
residence in Waterloo, Illinois, on Sep- 
tember 29th, at the age of eigthy-five. 
He served in the Mexican and Civil 
Wars, and for eleven years was a mem- 
ber of the Interstate Commerce Commis- 
sion. In Congress his most conspicuous 
work was that done for tariff reform. 


H. C. Mounger, of Port Gibson, Mis- 
sissippi, was recently appointed circuit 
judge of the ninth judicial district of 
Mississippi, succeeding Judge J. N. Bush, 
retired. 
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T. C. Mulligan, formerly a practising 
attorney of Nashville, Tennessee, died 
on September 20th at his home in West 
Nashville, at the age of seventy. Mr. 
Mulligan was the first graduate of Bethel 
College of Russellville, Kentucky, and 
practised for some years at Gallatin, Ten- 
nessee. He was attorney general of the 
third judicial district of Tennessee from 
1870 to 1878. 


Clark Nichols, of New York, has re- 
cently joined the law firm of Wadham & 
Pritchard, of San Diego, California. 


Ex-Judge W. L. Norwood, one of 
the oldest members of the Waynesville, 
North Carolina bar, died at his home 
there on September 26th, after an illness 
of only two days. 


Judge Thomas J. Nunn began his term 
as chief justice of the state of Kentucky 
at the recent opening of the fall term of 
the court of appeals in the splendid court 
room in the new capitol at Frankfort. 


D. T. O’Brien, Jr., of Meriden, Con- 
necticut, and William E. Egan, of Hart- 
ford, have formed a partnership for the 
practice of law at Meriden. They also 
have law offices at Hartford, where they 
are the greater part of the time. 


Charles C. A. O'Connor, a lawyer of 
Newark, New Jersey, died on September 
16th from a fractured skull received in 
a fall from the stoop of his home. 


Joseph T. O'Neal, one of the ablest 
practitioners of the Kentucky bar, and a 
prominent lodge man, died on September 
21st, at his home in Louisville, in the 
sixty-first year of his age. When Mr. 
O'Neal first came to Louisville, he en- 
tered the office of Judge John F. Roberts 
and Judge Emmet Field. He was local 
attorney for the Louisville & Nashville 
Railroad, and represented the Louisville 
& Eastern when it was first organized. 


Judge T. A. Parker, of Waycross, 
Georgia, who recently resigned as judge 
of the Brunswick circuit has been ap- 
pointed by Governor Brown as judge of 
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the New Waycross judicial circuit, to 
serve until the next general election. 


Judge A. W. Patrick, one of the ablest 
lawyers in Eastern Ohio, died at his 
home in New Philadelphia on September 
26th, at the age of seventy-eight. Judge 
Patrick had served successively as prose- 
cuting attorney of Tuscarawas county, 
probate judge, and state senator. 


E. C. Peck, who has, for several years, 
been practising law in Toledo, Ohio, has 
returned to bryan, where he has formed 
a law partnership with Judge C. A. Bow- 
ersox, 


Thomas H. B. Pierce, one of the best 
known and oldest attorneys of Dexter, 
Maine, died at his home there on Sep- 
tember 20th, after an illness of more than 
three years. 


John Poe, a prominent attorney of 
Findlay, Ohio, died there a short time 
since, in the sixtieth year of his age. A 
meeting of the Hancock County Bar As- 
sociation, of which he had been a member 
for thirty-one years, was held on Sep- 
tember 25th to draft resolutions on his 
death, at which splendid tributes were 
paid to the memory of Mr. Poe. 


George C. Preston, who has been as- 
sociated with the Chicago law firm of 
Rosenthal & Hamill, was found dead in 
his room at the Grand Pacific Hotel on 
September 22d. 


George S. Purdy, president judge of 
the twenty-second judicial district of 
Pennsylvania, died at Mt. Clemens, 
Michigan, on August 31st, at the age of 
seventy. 


W. J. Reilley, an attorney of Spring- 
field, Massachusetts, has removed to 
Northampton, and David H. Keedy, an 
attorney of Hadley, has opened a law 
office in Springfield, in Nash’s block. 


Thomas H. Robinson, who for eight 
vears was associated with the -law firm 
of Mason, Mason, & Shirra, of Chicago, 
died suddenly on September 21st, in his 
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apartments at the La Strain Hotel, at 
the age of thirty-eight. 


Harry O. Ruby, of York, Pennsyl- 
vania, has been appointed to succeed 
Walter Van Baman as assistant district 
attorney. 


Judge Conway W. Sams, associate jus- 
tice of the supreme bench in Baltimore, 
Maryland, died on September 4, 1909, at 
Atlantic City, New Jersey, at the age of 
forty-seven. 


A. T. Searle, of Honesdale, Pennsyl- 
vania, has been appointed by the govern- 
or as judge of the twenty-second judicial 
district, to succeed Judge Purdy. 


Judge Henry W. Seney, senior mem- 
ber of the law firm of Seney, Johnson, & 
Friedman, of Toledo, Ohio, died at his 
home in Toledo on September 2d, at the 
age of sixty-two. He came of a family 
of lawyers, his great-grandfather, grand- 
father, father, and two brothers being 
lawyers. For two terms he was circuit 
judge. of the third judicial circuit of 
Ohio. 


Warren T. Sexton, judge of the supe- 
rior court of Butte county, California, 
and formerly district attorney of Butte 
county, died suddenly on September 13th 
at his home in Oroville, at the age of 
forty-eight. 


General James M. Shackelford, a vet- 
eran of the Mexican and Civil Wars, and 
a renowned jurist, died recently at Gra- 
tiot beach, Michigan, at the age of 
eighty-two. President Harrison appoint- 
ed General Shackelford to organize the 
first United States court in Indian terri- 
tory, now the state of Oklahoma. 


Judge Harvey B. Shively, of Wabash, 
Indiana, dropped dead on September 
11th while reading a newspaper. 


Thomas S. Silliman has been appoint- 
ed special municipal judge at Hibbing, 
North Dakota, filling a new position cre- 
ated by the legislature. 
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Miss Margaret Josephine Watkins, of 
Joplin, Missouri, and Martin Parker 
Smith, a well-known attorney of St. 
Louis, were married in Joplin on Septem- 
ber Ist. After a two weeks’ trip to the 
lakes in Minnesota and other summer 
resorts, they will return to St. Louis, 
where they will reside. 


Murray Forbes Smith, a member of 
the law firm of Smith, Hirsh, & Landau, 
of Vicksburg, Mississippi, died at his 
home there on September 27th, at the age 
of fifty-nine. Mr. Smith was a member 
of the constitutional convention of 1890, 
and had served several terms as state 
senator. 


Guy H. Start, a prominent attorney of 
Franklin county, Vermont, and a son of 
the late Judge Start, of the Vermont su- 
preme court, recently shot and killed 
himself at St. Albans, about 16 miles 
from his home. 


The engagement of Miss Madge Es- 
telle Montgomery, of Seymour, Indiana, 
to Hon. John B. Steel, president judge 
of the orphans’ court of Westmoreland 
county, Pennsylvania, was recently an- 
nounced, the wedding to take place early 
in the autumn. 


Colonel J. Ross Thompson, for many 
years general counsel of the Pennsyl- 
vania Railroad Company in Erie, Penn- 
sylvania, U. P. Rossiter, formerly dis- 
trict attorney, and William L. Scott 
Thompson, recently formed a law part- 
nership at Erie, under the firm name of 
Thompson, Rossiter, & Thompson. 


Hon. Samuel G. Thompson, former 
chief justice of the supreme court of 
Pennsylvania, died at his home at Narra- 
gansett Pier, Rhode Island, at the age of 
seventy-two. 


United States District Judge Thomp- 
son returned to his home in Mt. Auburn, 
Ohio, a short time since, after a three 
months’ vacation spent with his family 
in England, Ireland, Scotland, and the 
Continent. 
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Judge N. D. Tibbals, of the law firm 
of Tibbals, Frank, & Ream, died at his 
home in Akron, Ohio, on September 


26th, at the age of seventy-six. 


Harry Trieber, son of Judge Jacob 
Trieber, and a graduate of Harvard, 
will engage in the practice of law at Little 
Rock, Arkansas. 


Captain Samuel C. Tucker, formerly 
a lawyer of Gainesville, Florida, and at 
one time registrar of the United States 
Land Office, died at his home in East 
Gainesville on September 10th, in the 
sixty-fifth year of his age. 


Judge R. M. Tunnell, for two terms 
probate judge of Linn county, died at 
his home in Brookfield, Missouri, Sep- 
tember 6, 
his age. 


1909, in the fifty-third vear of 


Clyde B. Weikert, a prominent lawyer 
of Washington District of Columbia, was 
married on September 17th to Mrs. 
Charlotte Barrett Pearce, of Atlantic 
City, New Jersey. After a short wed- 
ding trip, Mr. and Mrs. Weikert will take 
up their residence in one of the beautiful 
suburbs of the nation’s capitol. 


J. W. White, formerly state’s attorney 
for North Dakota, recently went to Twin 
Falls, Idaho, where he has opened a law 
office. 


Mrs. Rosalie Loew Whitney, whose 
father was an attorney, and whose uncle 
was attorney general of Hungary, is the 
pioneer woman lawyer of New York, 
where she has practised for thirteen 
years. She graduated in 1895 from the 
law department of the New York Uni- 
versity. For a number of years she was 
attorney for the Legal Aid Society of 
New York, and it was during this time 
that she met her husband, Francis H. 
Whitney, a Cambridge attorney who 
several times corresponded with the at- 
torney of the Legal Aid Society. Re- 
plies were signed “R. Loew, Attorney 
Legal Aid Society ;” and, going to 
New York and calling at the office of 
the society, Mr. Whitney was much as- 
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tonished to find that “R. Loew” was-a 
slight, dark-eyed young woman. When 
Mrs. Whitney resigned from the Legal 
Aid Society, she became her husband’s 
partner in private practice. She has 
practised alone since Mr. Whitney be- 
came secretary of the Public Service 
Commission, 


William W. Wilbur, one of the oldest 
attorneys of the Warren county, Penn- 
sylvania bar, and former chairman of 
the Warren county Republican commit- 
tee, died at his home in Warren on Sep- 
tember 11th, at the age of seventy. 


Edson Williams, of Delaware, Ohio, 
former clerk of the courts, recently 
opened an office for the practice of law 
with George W. Barry, in the Welch 
building. 
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Judge Eugene Williams died a: short 
time since at Waco, Texas. 


President Taft recently appointed 
Henry A. Williams, of the law firm of 
Williams, Williams, & Taylor, of Colum- 
bus, Ohio, to be national bank examiner 
for the Pittsburg-Cleveland district. 


F. A. Witt, an attorney of Columbiana, 
Ohio, died at his home there on Septem- 
ber 18th, after an illness of some time. 


Judge Boston G. Young, of the court 
of common pleas of Marion, Ohio, died 
suddenly on August 31st, at the age of 
fiftv-nine. He served two terms as pros- 
ecuting attorney of Marion county, and 
for three terms was a member of the 
state legislature. 


| BAR ASSOCIATIONS | 


At a meeting of the Bar Association 
of the District of Columbia, held on June 
8, 1909, the following resolutions were 
adopted : 

“Whereas it has come to the notice of 
the beard of directors of the Bar Asso- 
ciation of the District of Columbia that 
the practice of the personal solicitation 
of business is becoming prevalent among 
the members of the bar of the District 
of Columbia; and 

“Whereas it has also come to the no- 
tice of the board of directors of the Bar 
\ssociation of the District of Columbia 
that the practice of inspiring or suggest- 
ing newspaper notices and statements, or 
‘stories’ of cases that are being tried or 
are to be tried in court, and publications 
concerning members of the bar, by the 
members of the bar themselves, are be- 
coming more noticeable in the public 
prints: therefore 

“Be it Resolved, That it is the sense 
of this Bar Association that the special 
solicitation of particular individuals to 
become clients is unprofessional and 
grossly improper; and that indirect ad- 


vertisement for business by furnishing 
or inspiring press notices or editorials 
regarding cases and the attorneys taking 
part therein, the manner in which the 
causes are conducted, their importance 
and the magnitude of the interests in- 
volved, and all other like self-laudation 
are of evil tendency and are wholly un- 
professional. 

“Offenses against these canons of pro- 
fessional ethics, when reported to the 
committee on grievances, will be investi- 
gated, and suitable action will be taken. 

“Be it Further Resolved, That a copy 
of these resolutions be sent to each mem- 
ber of the bar of the District of Colum- 
bia.” 


The twenty-seventh annual meeting 
of Missouri State Bar Association took 
place at Pertle Springs, near Warrens- 
burg, Missouri, on September 18 and 19, 
1909. Among those present from Kan- 
sas City were Judge John F. Philips, 
Judge James Ellison, Judge W. O. 
Thomas, O. A. Lucas, F. W. Gifford, 
Jesse J. Vineyard, Rees Turpin, L. A. 
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Laughlin, Pierre R. Porter, Thomas H. 
Keynolds, and Edwin A. Krauthoff. 
lhe annual address of the president, 
Il’. N. Judson, was an elaborate review 
of the legislation of Missouri and other 
states, together with a comprehensive 
discussion of the present movement for 
a reformed _ procedure. Interesting 
papers were read on “Industrial Insur- 
ance,” by J. M. Atkinson, assistant at- 
torney general of Missouri, and on “[-m- 
plovers’ Liability,” by Tyson S. Dines, 
of St. Louis, Missouri. M. E. Rhodes, 
of Potosi, Missouri, chairman of the 
house committee on revision, in the last 
general assembly, delivered an address 
on the manner in which the work of the 
revision committee had been done dur- 
ing the general assembly. Then R. F. 

Valker and Homer Hall explained the 
manner in which the revision commis- 
sion of 1909 was publishing the statutes. 
The feature of the occasion was the an- 
nual address, delivered by Mr. Justice 
Riddell, of the court of King’s bench, 
Toronto, Canada, the subject being “The 
Judicial Committee of the Imperial Prnvy 
Council.” 

The newly elected president is J. W. 
Halliburton, of Carthage, Missouri. 

There was also an address upon the 
New Code of Civil Procedure in the 
State of Kansas, by Judge Stephen H. 
Allen, of Topeka, Kansas. The annual 
banquet was addressed by Judge Phil- 
ips, Mr. Justice Riddell, Judge Allen, 
and F. W. Lehmann, of St. Louis, Mis- 
souri. 

An important feature of the meeting 
was the adoption of the following reso- 
lution: “That the incoming committee 
on constitutional and statutory amend- 
ments be directed to formulate and pre- 
sent a scheme for the unification and sim- 
plification of the judicial system of the 
state of Missouri, whereby a system of 
judicature will be created adequate to 
promptly dispose of all the judicial busi- 
ness in the state of Missouri.” The plan 
is to be reported to the 1910 convention, 
and the committee provided for has not 
yet been named. 


President Joseph H. Defrees, of the 
Chicago Bar Association, recently named 


the following bar committees for the year 
1909-10: 

Amendment of the law—Frank L. 
Shepard, chairman; Robert E. Pendar- 
vis, E. C. Wetten, John P. MeGoorty, 
Maclay Hoyne. 

Grievances—Richard S$. Folsom, chair- 
man; Shirley T. High, F. B. Johnstone, 
Walter K. Lincoln, James S. Handy. 

Legal education—John H. Wigmore, 
chairman; Edmund W. Burke, J. W. 
Moses, Perey B. Eckhart, Taylor E. 
Brown. 

Municipal courts—John T. Richards, 
chairman; Walliam R. Moss, Frederick 
A. Rowe, Charles L. Billings, Elmer E. 
Beach. 

Judiciary—N. C. Sears, chairman; S. 
H. Strawn, C. E. Kremer, Stuart G. 
Shepard, John S. Hummer. 

Public service—Clyde L. Day, chair- 
man; W. J. Pringle, T. J. Fell, Guy 
Guernsey, Hugh O'Neill. 

Memorials—William Elliott Furness, 
chairman; Clarence A. Burley, Freder- 
ick Arnd, John H. Batten, Henry W. 
Price. 

intertainment—Howard Hayes, chair- 
man; I’, M. Wickett, Carl Meyer, Mar- 
quis Eaton, C. LeRoy Brown. 

Special committee on persons assum 
ing to practise law without license—Rob- 
ert Redfield, Gordon A. Ramsay, Harry 
A. Parkin. 


The Wilkes County Bar Association, 
a branch of the Georgia Bar Associa- 
tion, was organized at Washington, 
Georgia, on September 15th, and the fol- 
lowing officers were elected: Hon. Wil- 
liam Wynne, judge of the city court of 
Washington, president: Hon. F. H. Col- 
ley, vice president; and I. T. Irvin, Jr., 
secretary and treasurer. 

The first meeting of the San Francisco 
sar Association since the great earth- 
quake and fire was held at the Hotel St. 
Francis, on Thursday, May 20, 1909. 
The President, Curtis H. Lindley, after 
stating that the conditions have been suf- 
ficiently restored to normal so that the 
members of the bar have again concen- 
trated in the business centers from the 
scattered outlving districts to which they 
tled at the time of the great disaster, so 
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that it was time to reinstall the cordial 
relations which should exist between 
them, proceeded to outline some of the 
important matters which needed to be 
taken up and disposed of in the interests 
of betterment. 

The speakers of the evening were 
Chief Justice W. H. Beatty, of the su- 
preme court, who spoke on the Defects 
of “The Prevailing Jury System ;” Judge 
Murasky, who spoke on “The Influence 
the Bar Association Should Exercise in 
the Community;” and Mr. Charles S. 
Wheeler, whose theme was “Ideals.” 

® 

The San Francisco Bar Association 
recently issued a unique invitation, in 
the form of a “Citation,” to its first quar- 
terly dinner, held at the St. Francis Ho- 
tel on September 15th. The invitation 
cited “All members, active, passive, dor- 
mant, and otherwise,” to appear. The 
occasion was most enjoyable, and elo- 
quent addresses were made by Hon. Cur- 
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tis H. Lindley, president of the associa- 
tion, Hon. F. H. Norcross, chief jus- 
tice of the supreme court of Nevada, and 
others. 


The Lorain County, Ohio Bar Associa- 
tion, at the suggestion of Attorney P. H. 
Boynton, recently conferred a signal hon- 
or upon E. G. Johnson, former acting 
president of the association, by electing 
him president emeritus of that body dur- 
ing the remainder of his life. President 
Johnson had resigned on account of ill 
health. 


At the annual meeting of the Ports- 
mouth, Ohio, Bar and Law Library As- 
sociation on September 24th, the officers 
who had served ever since the organiza- 
tion of the association, eight years ago, 
were re-elected. They are George ©. 
Newman, president; Theodore K. Funk, 
vice president; Harry W. Miller, sec- 
retary, and N. W. Evans, treasurer. 


LAW SCHOOLS 


At a meeting of the University of 
Georgia faculty recently, Chancellor Bar- 
row announced the death of Professor 
emeritus Cobb, of the law department, 
and resolutions were adopted expressing 
high appreciation of his valuable services 
to the university. Judge Howell Cobb 
died at his home in Athens, Georgia, on 
August 19th, at the age of sixty-seven. 
He was a graduate of the University, 
with the degrees of bachelor of arts, 
bachelor of law, and master of arts. Pro- 
fessor Cobb served continuously as a 
trustee of the university from 1893 until 
his death, and was an active professor 
in the law department from 1890 until 
June 1909, when he resigned, and was 
made professor emeritus of law. 


The Boston Young Men’s Christian 
Association evening law school opened its 
twelfth vear on September 22d, with the 
largest enrolment in the history of the 
institute. The faculty includes the fol- 


lowing prominent Lynn attorneys: Wil- 
liam E. Dorman, ex-Mayor Charles Neal 
Barney, Judge Henry T. Lummus, Guy 
Newhall, and Raymond T. Parke. 


The Cincinnati Law School, the third 
oldest law school in the United States, 
entered upon its seventv-seventh year on 


. September 27th. Mayor John Galvin ad- 


dressed the class. The personnel of the 
faculty remains unchanged. 


The Fordham University School of 
Law formally opened its fifth year on 
September 23d, with an address by the 
Hon. Morgan J. O’Brien, formerly pre- 
siding justice of the New York supreme 
court, appellate division, first department. 
The wonderful growth of this institution 
is shown by the fact that four years ago, 
when it first opened, the entire student 
body numbered but thirteen, and _ this 
year the entering class alone is about 
seven times that number. 
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The Kansas City, Missouri, School of 
Law, began its fifteenth year on Septem- 
ber 27th, with an enrolment exceeding 
all previous records. Three members 
have been added to the faculty,—J. McD. 
Trimble, lecturer on constitutional law ; 
Thomas H. Reynolds, lecturer on bank- 
ruptcy; and Elmer N. Powell, lecturer 
on domestic relations. 


F. T. Boesel, a prominent Milwaukee 
attorney, was recently appointed a mem- 
ber of the law faculty of Marquette Uni- 
versity, in Milwaukee. 


The law department of St. John’s Col- 
lege, Toledo, began its second year’s 
work on Septembér 20th, with a good en- 
rolment. Judge John P. Manton, the 
new dean, addressed the class, and Judge 
George A. Bassett delivered the principal 
address. A memorial to the late dean, 
Judge Gilbert Harmon, was read. 


At a recent meeting of the faculty of 
Santa Clara College, it was decided to 
add a course in law to the college studies 
on October Ist. Several well-known San 
José lawyers have been engaged as the 
instructors. They are Assistant District 
Attorney James P. Sex, Clarence C. Coo- 
lidge, David M. Burnett, and James H. 
Campbell. The course will be practically 
the same as that taught at Stanford and 
Berkeley. 


The San Francisco Law School, a new 
institution for evening instruction in law, 
held the first session of its first term on 
September 13th, in the Whittell building. 
The school is designed for students de- 
siring to study law, who are otherwise 


occupied during the day. Instruction is 
given for those taking the four-vear 
course on Tuesday, Thursday, and Fri- 
day, and for those taking the three-year 
course on Monday, Tuesday, Thursday, 
and Friday. Chief Justice William H. 
Beatty, of the supreme court of Cali- 
fornia, addressed the students at the 
opening of the school. Robert W. Har- 
rison is president of the school, and 
James A. Ballentine is dean. The other 
members of the faculty are Benjamin I. 
Bloch, Joseph T. O’Connor, and Leo H. 


Sussman. 


The evening law school of the Y. M. 
C. A. Institute at Columbus, Ohio, 
opened its sixth year on October 4th. Its 
course of study comprises four years, 
with thirty-six weeks in each year. The 
faculty is composed of some of the best 
lawyers and teachers in Columbus, 
among whom are Judge John E. Sater, 
dean of the school, and lecturer on Fed- 
eral practice, bailments, etc.; Smith W. 
Bennett, in charge of the courses in mu- 
nicipal corporations; Judge David F. 
Pugh, equity and extraordinary legal 
remedies ; John E. Todd, private corpora- 
tions; Judge John M. Sheets, evidence. 


F. P. Martin, a Johnstown, Pennsyl- 
vania, attorney, has been appointed a 
member of the committee of alumni in 
charge of the erection at Georgetown 
University of a statue to John Carroll, 
founder of the university, and an eminent 
scholar, patriot, and prelate. The cost of 
a suitable statue is estimated at $15,000, 
to be raised by voluntary contribution 
from the alumni and friends of the col- 
lege. 
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Uc ee a ase aR eaten 


“Brief Making and the Use of Law 
Books.” 2ded. (West Publishing Com- 
pany.) Buckram, $2.50. 

The second edition of this popular 
book is by Roger W. Cooley, who is a 
special lecturer on Legal Bibliography 
in twenty or more of the leading law 
schools of the country, including those of 
the University of Michigan, the Univer- 
sity of Chicago, the University of Wis- 
consin, and Cornell University. Im- 
provements, founded on suggestions of 
users, and the editor’s own experience, 
have been added to the original edition, 
and a large amount of new material in- 
corporated in the present edition, and 
the arrangement somewhat changed. The 
work cannot fail to be useful to those 
who desire an acquaintance with legal 
bibliography, and who are not satisfied 
with the briefs which they now prepare. 
The volume contains several sample 
briefs constructed on lines believed to 
contain all the essentials of a good brief. 

“The Fixed Law of Patents.” As es- 
tablished by the Supreme Court of the 
United States and the nine circuit courts 


of appeals. By William Macomber. 
vol. Law Canvas, $7.50. 

Shepard’s “Northeastern, Reporter Ci- 
tations.” $15. 

“Trade and Labor Combinations.” By 
Frederick H. Cooke. 2d ed. 1 vol. 
Buckram, $6. 

“Legal Forms.” by Leonard A. Jones. 
6th ed. 1 vol. Buckram, $6. 

“Consular Cases and Opinions.” 
Ellery C. Stowell. 1 vol. Buckram, 

“The Law of Mfechanics’ Liens.” 
With forms. By William MM. Rockel. 
1 vol. Buckram, $6. 

Goodnow’s “Municipal Government.” 
1 vol. Cloth, $3. 

Herrick, “Trust Companies ; Their Or- 
ganization, Growth, and Management.” 
Half Leather, $4. 

“New Index to the New York Code 
of Civil Procedure.” By William Hazlitt 
Smith. $3. 

Lewis, “Eminent Domain.” 
vols. Buckram, $13. 

Bledsoe, “Indian Land Laws. 
special reference to Oklahoma 
Five Civilized Tribes. 1 vol. 
ram, $6. 


3d ed. 2 
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RECENT ARTICLES IN LAW JOURNALS 8 REVIEWS | 


“Confusion of Property with Privi- 


lege: The Dartmouth College Case.”’— 
15 Virginia Law Register, 417. 
“Divorce Laws.”—15 Virginia Law 
Register, 428. 
“Corroboration of 
Criminal Cases.”—73 
Peace, 465. 
“Divorce 
Journal, 184. 
“Compensation of <Attorneys.”—69 
Central Law Journal, 202. 
“Municipal Government in 


Accomplices in 
Justice of the 


Laws.”—69 Central Law 


Porto 


Rico.”"—24 Political Science Quarterly, 
409. 

“The Attorney General and the Cabi- 
net.”"—24 Political Science Quarterly, 
444. 


“The Negotiable Instruments Law.”— 
26 Banking Law Journal, 513, 379. 

“The Police Power and the Regula- 
tion of Hours of Labor.”—21 Green 
Bag, 375. 

“Judge Emmet Field of Kentucky.”— 
21 Green Bag, 398. 

“The Water Law. of the 


Public Do- 
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main.”-—43 American Law Review, 481. 

“Elective Judiciary and Democracy.” 
—+3 American Law Review, 516. 

“The Lunatic, a Ward of the Court.” 
—43 American Law Review, 527. 

“The Legal Status of the Public Li- 
brary in the United States.”.—43 Amer- 
ican Law Review, 536. 

“Race Distinctions in American Law.” 
—43 American Law Review, 547. 

“The Evidence of Prisoners.” —73 Jus- 
tice of the Peace, 441. 

“Disqualification of Justices by Inter- 
est or Bias.”"—73 Justice of the Peace, 
429, 443, 467. 

“What Emplovees Come within the 
Protection of the Federal Employers’ Li- 
ability Act.”—69 Central Law Journal, 
166. 

“Federal Employers’ Liability Act.”— 
69 Central Law Journal, 221. 

“How to Control the Trusts with Jus- 
tice to the People without Destroying 
Property.”"—69 Central Law Journal, 
238. 

“The Relation between Contracts ‘of 
Service and of Bailment.”—45 Canada 
Law Journal, 537. 

“The Dog and the Potman: or ‘Go it, 
Bob.’ (Liability of Master for Injuries 


by His Dog while in Care of Servant, 
Who Incites It to Attack Person.)”— 
45 Canada Law Journal, 551. 

“Confidential or Professional Com- 
munications.” —29 Canadian Law Times, 
800. 

“Unauthorized Borrowing and Subro- 
gation.”—29 Canadian Law Times, 804. 

“Equitable Execution.”—29 Canadian 
Law Times, 809. 

“Prosecution of Corporate Bodies for 
Criminal Offenses.”—29 Canadian Law 
Times, 813. 

“Rent Falling Due on Sunday.”’—29 
Canadian Law Times, 817. 

“Fitness for Habitation.”—29 Canadi- 
an Law Times, 818. 

“Property Rights in Union Labels.”— 
13 Law Notes, 106. 

“State Control of Foreign Corpora- 
tions.”"—13 Law Notes, 109. 

“Criticism of Judges Running for Re- 
election.”—39 National Corporation Re- 
porter, 83. 

“Racing on Highways.”—73 Justice of 
the Peace, 430. 

“Employer’s Liability and Compensa- 
tion Laws.”—42 Chicago Legal News, 
39. 


THE HUMOROUS SIDE 


“Wat's THE Hurry?’—A Hebrew 
sold a horse to a man, claiming the 
speed of the animal to be 2.15. A few 
days later the men met, and the one who 
had bought the horse wanted his money 
refunded because the horse could not 
make a mile less than 3.15. “Vell,” 
said the Hebrew, “vats der hurry, can’t 
you vait a minute?” 


CIRCUMSTANTIAL Evipence.—A_ Chi- 
cago judge tells how he once lost a case 
when he was prosecuting attorney when 
he thought it was conclusively proved by 
circumstantial evidence. The defend- 
ant’s attorney merely told a story. He 
said a young farmer boy, for some fault, 
was compelled by his father to work all 


day in a corn field without any dinner. 
But about 2 o'clock, getting very hungry, 
and knowing that his father was at that 
time taking a nap, he sneaked into the 
house, into the pantry, and helped him- 
self, finishing his luncheon on a nice 
pumpkin pie. Then he realized that his 
mother would miss the pie, and that his 
troubles would begin again. Just then 
the old house cat came up to him, and, 
seizing the cat, rubbing his feet in the 
remains of the pie, and putting him down 
on the floor, he left the cat to make pie 
tracks out of the room. Then the boy 
sneaked back to the field. In a little time 
the father came out with a shot gun over 
his shoulder and a covered basket in his 
hand. He went into the woods, a report 
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of the gun was heard, and the father 
came back with an empty basket. The 
boy leaned on his hoe and with sadness 
and tears exclaimed, “Poor old Tom! 
You were a faithful old cat, and we all 
loved you, but you were a victim of cir- 
cumstantial evidence.” The case went to 
the jury, and they stayed out just long 
enough to sign a verdict of “Not guilty.” 


He Knows.—An Indiana correspond- 
ent sends us the following: 

Two rare old lawyers of the early days 
in Indiana, Col. Samuel P. Oyler, of the 
Franklin bar, and Major Jonathan W. 
Gordon, of Indianapolis, were once on 
the same side of a case in which their 
client was being successfully impeached. 
Both these worthies had rich bass voices, 
but neither could whisper, and their sof- 
to voce remarks to each other caused 
much amusement. When an impeach- 
ing witness had testified that their cli- 
ent’s reputation for truth and veracity 
was bad, and was turned over to Col. 
Oyler for cross-examination, Major Gor- 
don hoarsely whispered, “Ask him who 
ever said his reputation was bad!” 

“Naw, naw!” replied the colonel, so 


- that all could hear, “I won’t ask him that; 


he knows!” 


A Patent Brisite.—Some years ago, 
a suit was filed in the Owen circuit 
court (Ky.) on a promissory note. The 
defendant interposed as a defense the 
plea of infancy. In support of this de- 
fense the defendant introduced as a wit- 
ness his father, who brought to the wit- 
ness stand his family Bible, containing 
an entry showing, as this witness claimed, 
the true date of the birth of his son, the 
defendant. From this entry it was con- 
clusively shown that, at the date of the 
note sued on, the defendant was a minor. 
After the aged father had left the stand, 
counsel for plaintiff examined this Bible, 
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and, upon comparing the date on its fly 
leaf with the date of said entry, discov- 
ered that it was printed long after de- 
fendant was born. He exhibited the 
Bible to the jury and made it a part 
of the evidence. In his argument, coun- 
sel for plaintiff took the discrepancy be- 
tween these two dates as his text, and 
proceeded to mop the court room floor 
with the old father, whom he claimed had 
committed deliberate perjury with his 
Bible lying on his lap. At the close of 
this speech it appeared that the defense 
had hopelessly collapsed. At this junc- 
ture counsel for defendant arose and 
said: “Gentlemen of the jury, Judge 
Blank, who has just preceded me, is a 
very illiterate man. He was reared down 
on Brush creek, his father was a poor 
hillside farmer, cared nothing for educa- 
tion, and permitted his children to grow 
up in ignorance. It is true I was reared 
in the mountains of Kentucky, but my 
father was well-to-do, sent his children 
to school, and I am what is known as an 
educated man. Now, Judge Blank thinks 
that the date on the fly leaf of this Bible 
is the date on which it was printed. He 
is honest in his conclusion, but his mis- 
take is due to the fact that he has never 
seen many books, and knows but little 
about them. Now, the fact is, gentlemen, 
that the date on this fly leaf has nothing 
to do with the date this Bible was printed. 
This, gentlemen, is a patent Bible, and 
was printed under a copyright from the 
Federal government. Now, under this 
copyright, the publishers of this Bible 
were required to print on its fly leaf the 
date of the expiration of said copyright, 
and that, gentlemen, accounts for the 
date on this fly leaf being later than the 
date of said entry.” It may be interest- 
ing to know that the jury promptly re- 
turned a verdict sustaining the defense, 
to the eternal disgust of the plaintiff and 
his counsel. 








